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20:06:30:01.  Scope. This chapter applies to all domestic life and accident and health insurers and to all other licensed life and accident and health insurers which are not subject to a substantially similar regulation in their domiciliary state. This chapter also applies to the accident and health business of licensed property and casualty insurers. This chapter does not apply to assumption reinsurance, yearly renewable term reinsurance, or certain nonproportional reinsurance, such as stop loss or catastrophe reinsurance.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:02.  Conditions prohibiting reductions in liability or establishment of assets. An insurer subject to this chapter may not, for reinsurance ceded, reduce a liability or establish an asset in any financial statement filed with the division, if, by the terms of the reinsurance agreement, in substance or effect, any of the following conditions exist:


(1)  Renewal expense allowances provided or to be provided to the ceding insurer by the reinsurer in any accounting period are not sufficient to cover anticipated allocable renewal expenses of the ceding insurer on the portion of the business reinsured, unless a liability is established for the present value of the shortfall, using assumptions equal to the applicable statutory reserve basis on the business reinsured. Those expenses include commissions, premium taxes, and direct expenses, including billing, valuation, claims, and maintenance, expected by the company at the time the business is reinsured;


(2)  The ceding insurer may be deprived of surplus or assets at the reinsurer's option or automatically upon the occurrence of some event, such as the insolvency of the ceding insurer. However, termination of the reinsurance agreement by the reinsurer for nonpayment of reinsurance premiums or other amounts due, such as modified coinsurance reserve adjustments, interest and adjustments on funds withheld, and tax reimbursements, is not considered to be a deprivation of surplus or assets;


(3)  The ceding insurer is required to reimburse the reinsurer for negative experience under the reinsurance agreement. However, neither offsetting experience refunds against current and prior years' losses under the agreement nor payment by the ceding insurer of an amount equal to the current and prior years' losses under the agreement upon voluntary termination of in-force reinsurance by the ceding insurer is considered a reimbursement to the reinsurer for negative experience. Voluntary termination does not include situations in which termination occurs because of unreasonable provisions which allow the reinsurer to reduce its risk under the agreement. An example of such a provision is the right of the reinsurer to increase reinsurance premiums or risk and expense charges to excessive levels, forcing the ceding company to prematurely terminate the reinsurance treaty;


(4)  The ceding insurer is required, at specific times scheduled in the agreement, to terminate or automatically recapture all or part of the reinsurance ceded;


(5)  The reinsurance agreement involves the possible payment by the ceding insurer to the reinsurer of amounts realized from sources other than income from the reinsured policies. For example, a ceding company may not pay reinsurance premiums or other fees or charges to a reinsurer which are greater than the direct premiums collected by the ceding company;


(6)  The agreement does not transfer all of the significant risk inherent in the business being reinsured. The table in § 20:06:30:05 identifies for a representative sampling of products or type of business the risks which are considered to be significant. For products not specifically included in the table, the risks determined to be significant must be consistent with the table;


(7)  The credit quality, reinvestment, or disintermediation risk is significant for the business reinsured and the ceding company does not, other than for the classes of business excepted in § 20:06:30:03, either transfer the underlying assets to the reinsurer or legally segregate them in a trust or escrow account or otherwise establish a mechanism satisfactory to the director which legally segregates, by contract or contract provision, the underlying assets;


(8)  Settlements are made less frequently than quarterly or payments due from the reinsurer are not made in cash within 90 days after the settlement date;


(9)  The ceding insurer is required to make representations or warranties not reasonably related to the business being reinsured;


(10)  The ceding insurer is required to make representations or warranties about future performance of the business being reinsured; or


(11)  The reinsurance agreement is entered into for the principal purpose of producing significant surplus aid for the ceding insurer, typically on a temporary basis, while not transferring all of the significant risks inherent in the business reinsured and, in substance or effect, the expected potential liability to the ceding insurer remains basically unchanged.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:03.  Certain assets allowed to be held without segregation. Notwithstanding the requirements of subdivision 20:06:30:02(7), the assets supporting the reserves for the following classes of business and any classes of business which do not have a significant credit quality, reinvestment, or disintermediation risk may be held by the ceding company without segregation:


(1)  Health insurance - Long term care/Long term disability;


(2)  Traditional nonpar permanent;


(3)  Traditional par permanent;


(4)  Adjustable premium permanent;


(5)  Indeterminate premium permanent; and


(6)  Universal life fixed premium, no dump-in premiums allowed.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:04.  Formula for determining reserve interest rate adjustment. The associated formula for determining the reserve interest rate adjustment must reflect the ceding company's investment earnings and incorporate all realized and unrealized gains and losses reflected in the statutory statement. The following is an acceptable formula:


Rate =



2 (I + CG)







 X + Y - I - CG


Where:

I
is the net investment income in Exhibit 2, line 16, column 7, 






page 10 of the Annual Statement for the year ended December 31, 1994;




 CG
is capital gains less capital losses in Exhibit 4, line 10, column 4,






page 11 of the Annual Statement for the year ended December 31, 1994;




   X
is the current year cash and invested assets, page 2, line 10A, 






column 1, plus investment income due and accrued, page 2, line 16, 






column 1, less borrowed money, page 3, line 22, column 1, all in






the Annual Statement for the year ended December 31, 1994; and




   Y
is the same as X but for the prior year.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


Reference: Life, Accident & Health Annual Statement for the Year Ended December 31, 1994, pages 2, 3, 10 and 11. National Association of Insurance Commissioners. Copies may be obtained from the South Dakota Division of Insurance, 118 West Capitol Avenue, Pierre, SD 57501-2000, (605) 773-3563. Cost: $.75 a page.


20:06:30:05.  Table of risk categories. The following is a table of risk categories that are considered to be significant for purposes of considering the transfer of risk. The categories of risk are as follows:


(1)  Morbidity;


(2)  Mortality;


(3)  Lapse - The risk that a policy will voluntarily terminate before the recoupment of a statutory surplus strain experienced at issue of the policy;


(4)  Credit quality (C1) - The risk that invested assets supporting the reinsured business will decrease in value. The main hazards are that assets will default or that there will be a decrease in earning power. It excludes market value declines due to changes in interest rate;


(5)  Reinvestment (C3) - The risk that interest rates will fall and funds reinvested, coupon payments or monies received upon asset maturity or call, will therefore earn less than expected. If asset durations are less than liability durations, the mismatch will increase;


(6)  Disintermediation (C3) - The risk that interest rates rise and policy loans and surrenders increase or maturing contracts do not renew at anticipated rates of renewal. If asset durations are greater than the liability durations, the mismatch will increase. Policyholders will move their funds into new products offering higher rates. The company may have to sell assets at a loss to provide for these withdrawals.

TABLE OF RISK CATEGORIES





+ = Significant








0 = Insignificant

	
	1
	2
	3
	4
	5
	6


	Health insurance - other than LTC/LTD*
	+
	0
	+
	0
	0
	0

	Health insurance - LTC/LTD*
	+
	0
	+
	+
	+
	0

	Immediate annuities
	0
	+
	0
	+
	+
	0

	Single premium deferred annuities
	0
	0
	+
	+
	+
	+

	Flexible premium deferred annuities
	0
	0
	+
	+
	+
	+

	Guaranteed interest contracts
	0
	0
	0
	+
	+
	+

	Other annuity deposit business
	0
	0
	+
	+
	+
	+

	Single premium whole life
	0
	+
	+
	+
	+
	+

	Traditional nonpar permanent
	0
	+
	+
	+
	+
	+

	Traditional nonpar term
	0
	+
	+
	0
	0
	0

	Traditional par permanent
	0
	+
	+
	+
	+
	+

	Traditional par term
	0
	+
	+
	0
	0
	0

	Adjustable premium permanent
	0
	+
	+
	+
	+
	+

	Indeterminate premium permanent
	0
	+
	+
	+
	+
	+

	Universal life flexible premium
	0
	+
	+
	+
	+
	+

	Universal life fixed premium
	0
	+
	+
	+
	+
	+

	Universal life fixed premium - dump
	0
	+
	+
	+
	+
	+

	        in premiums allowed
	
	
	
	
	
	




*LTC = long term care insurance



*LTD = long term disability insurance


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:06.  Prior approval of director required for reserve credits or establishing assets. Notwithstanding the first paragraph of § 20:06:30:02, an insurer subject to this chapter may, with the prior approval of the director, take a reserve credit or establish an asset that the director considers to be consistent with SDCL title 58 or this article, including actuarial interpretations or standards adopted by the division.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:07.  Agreements -- Actuarial information required about financial impact. An agreement entered into after the effective date of this chapter which involves the reinsurance of business issued before the effective date of the agreement, along with any subsequent amendments to the agreement, must be filed by the ceding company with the director within 30 days from its date of execution. Each filing must include data detailing the financial impact of the transaction. The ceding insurer's actuary who signs the financial statement actuarial opinion regarding valuation of reserves shall consider this chapter and any applicable actuarial standards of practice when determining the proper credit in financial statements filed with this division. The actuary shall maintain documentation and be prepared upon request to describe the actuarial work performed for inclusion in the financial statements and to demonstrate that such work conforms to this chapter.


Source: 22 SDR 52, effective October 25, 1995; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


Reference: Actuarial Standards of Practice, American Academy of Actuaries. Copies may be obtained free of charge on the website: http://www.actuarialstandardsboard.org/asops.htm.


20:06:30:08.  Agreements -- Reporting of surplus increases. Any increase in surplus net of federal income tax resulting from arrangements described in § 20:06:30:07 must be identified separately on the insurer's financial statement required by SDCL 58-6-75 as a surplus item in aggregate write-ins for gains and losses in surplus in the Capital and Surplus Account, line 46, page 4 of the Annual Statement for the year ended December 31, 1994. Recognition of the surplus increase as income must be reflected on a net of tax basis in "Commissions and expense allowances on reinsurance ceded," line 5, page 4 of the Annual Statement for the year ended December 31, 1994, as earnings emerge from the business reinsured. See the examples at the end of this section.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


Reference: Life, Accident & Health Annual Statement for the Year Ended December 31, 1994, page 4. National Association of Insurance Commissioners. Copies may be obtained from the South Dakota Division of Insurance, 118 West Capitol Avenue, Pierre, SD 57501-2000, (605) 773-3563. Cost: $.75 a page.


Examples:


(1)  On the last day of calendar year N, company XYZ pays a $20 million initial commission and expense allowance to company ABC for reinsuring an existing block of business. Assuming a 34 percent tax rate, the net increase in surplus at inception is $13.2 million ($20 million - $6.8 million) which is reported on page 4, line 46, "Aggregate write-ins for gains and losses in surplus" in the Capital and Surplus Account of the Annual Statement for the year ended December 31, 1994. $6.8 million (34% of $20 million) is reported as income on page 4, line 5, of the "Commissions and expense allowances on reinsurance ceded," line 5, of the Summary Operations of the Annual Statement for the year ended December 31, 1995.


(2)  At the end of year N+1, the business has earned $4 million. Company ABC has paid $.5 million in profit and risk charges in arrears for the year and has received a $1 million experience refund. Company ABC's Annual Statement would report $1.65 million [66% of ($4 million - $1 million - $.5 million), up to a maximum of $13.2 million] on page 4, line 5, of "Commissions and expense allowances on reinsurance ceded," of the Summary of Operations of the Annual Statement for the year ended December 31, 1994, and - $1.65 million on page 4, line 46, on "Aggregate write-ins for gains and losses in surplus," of the Capital and Surplus Account of the Annual Statement for the Year Ended December 31, 1994. The experience refund would be reported separately as a miscellaneous income item in the Summary of Operations of the Annual Statement for the year ended December 31, 1994.


20:06:30:09.  Execution of agreement, amendment, or letter of intent required. A reinsurance agreement or an amendment to an agreement may not be used to reduce a liability or to establish an asset in any financial statement filed with the division unless the agreement, amendment, or a binding letter of intent has been executed by both parties no later than the "as of date" of the financial statement.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:10.  Letter of intent -- Time allowed for execution of agreement or amendment. A reinsurance agreement or an amendment to a reinsurance agreement must be executed within 90 days after the execution date of a letter of intent for credit to be granted for the reinsurance ceded.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:11.  Reinsurance agreement -- Required provisions. The reinsurance agreement must contain the following provisions:


(1)  That the agreement constitutes the entire agreement between the parties regarding the business being reinsured and there are no understandings between the parties other than those expressed in the agreement; and


(2)  That any change or modification to the agreement is void unless it is made by amendment to the agreement and signed by both parties.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:30:12.  Existing agreements. Insurers subject to this chapter shall reduce to zero by January 1, 1996, any reserve credits or assets established regarding reinsurance agreements entered into before the effective date of this chapter which, under the provisions of this chapter, are not entitled to recognition.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


Cross-Reference: Reinsurance, SDCL chapter 58-14.
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20:06:31:01.  Reinsurer licensed in this state. The director shall allow credit for reinsurance ceded by a domestic insurer to assuming insurers which were licensed in this state as of the date of the ceding insurer's statutory financial statement, which is the financial statement filed either quarterly or annually.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-8, 58-14-17.


20:06:31:02.  Accredited reinsurers. An accredited reinsurer shall:


(1)  File a completed Form AR-1 as evidence of its submission to this state's jurisdiction and to this state's authority to examine its books and records. See Appendix A at the end of this chapter;


(2)  File with the director a certified copy of a letter or a certificate of authority or of compliance as evidence that it is licensed to transact insurance or reinsurance in at least one state, or, in the case of a United States branch of an alien assuming insurer, is entered through and licensed to transact insurance or reinsurance in at least one state; and


(3)  File annually with the director, in the case of an alien assuming insurer, a copy of its annual statement filed with the state through which it is entered and in which it is licensed to transact insurance or reinsurance.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-9, 58-14-17.


20:06:31:03.  Reinsurer domiciled and licensed in another state. Reinsurers domiciled and licensed in another state with substantially similar laws shall file a properly executed Form AR-1, attached as Appendix A to this chapter, with the director as evidence of its submission to this state's authority to examine its books and records.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-10, 58-14-17.


20:06:31:04.  Reinsurers maintaining trust funds -- Requirements. No amendment to the trust is effective unless reviewed and approved in advance by the director.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-11, 58-14-13, 58-14-17.


20:06:31:05.  Jurisdiction defined. For purposes of this chapter, "jurisdiction" means any state, district, or territory of the United States and any lawful national government.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-14, 58-14-17.


20:06:31:06.  Reduction from liability for reinsurance ceded to an unauthorized assuming insurer. An admitted asset or a reduction from liability for reinsurance ceded to an unauthorized assuming insurer pursuant to subdivisions (1), (2), and (3) of SDCL 58-14-16 is allowed only when the requirements of §§ 20:06:31:07 to 20:06:31:12, inclusive, are met.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-16.


20:06:31:07.  Trust agreements qualified under SDCL 58-14-16 -- Definitions. The terms used in this chapter as they apply to trust agreements qualified under SDCL 58-14-16 mean:


(1)  "Beneficiary," the entity for whose sole benefit the trust has been established and any successor of the beneficiary by operation of law. If a court of law appoints a successor in interest to the named beneficiary, the named beneficiary is limited to the court-appointed domiciliary receiver, including the conservator, rehabilitator, or liquidator;


(2)  "Grantor," the entity that has established a trust for the sole benefit of the beneficiary. When established in conjunction with a reinsurance agreement, the grantor is the unlicensed, unaccredited assuming insurer;


(3)  "Obligations," as used in § 20:06:31:09 include:



(a)  Reinsured losses and allocated loss expenses paid by the ceding company, but not recovered from the assuming insurer;



(b)  Reserve for reinsured losses reported and outstanding;



(c)  Reserve for reinsured losses incurred but not reported; and



(d)  Reserves for allocated reinsured loss expenses and unearned premiums.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:08.  Trust agreements qualified under SDCL 58-14-16 -- Required conditions. The following required conditions apply to trust agreements qualified under SDCL 58-14-16:


(1)  The trust agreement must be entered into between the beneficiary, the grantor, and a trustee which is a qualified United States institution as defined in SDCL 58-14-23;


(2)  The trust agreement must create a trust account into which assets are deposited;


(3)  All assets in the trust account must be held by the trustee's office in the United States, except that a bank may apply for the director's permission to use a foreign branch office of the bank as trustee for trust agreements established pursuant to this chapter. If the director approves the use of the foreign branch office as trustee, its use must be approved by the beneficiary in writing and the trust agreement must provide that the written notice described in subdivision (4)(a) of this section must also be presentable, as a matter of legal right, at the trustee's principal office in the United States;


(4)  The trust agreement shall provide that:



(a)  The beneficiary has the right to withdraw assets from the trust account at any time, without notice to the grantor, subject only to written notice from the beneficiary to the trustee;



(b)  No other statement or document is required to be presented in order to withdraw assets, except that the beneficiary may be required to acknowledge receipt of withdrawn assets;



(c)  It is not subject to any conditions or qualifications outside of the trust agreement; and



(d)  It does not contain references to any other agreements or documents except as provided for under § 20:06:31:11 of this chapter;


(5)  The trust agreement must be established for the sole benefit of the beneficiary;


(6)  The trust agreement must require the trustee to:



(a)  Receive assets and hold all assets in a safe place;



(b)  Determine that all assets are in such a form that the beneficiary, or the trustee upon direction of the beneficiary, may whenever necessary negotiate any assets, without consent or signature from the grantor or any other person or entity;



(c)  Furnish to the grantor and the beneficiary a statement of all assets in the trust account upon its inception and at least at the end of each calendar quarter;



(d)  Notify the grantor and the beneficiary within ten days of any deposits to or withdrawals from the trust account;



(e)  Upon written demand of the beneficiary, immediately take any and all steps necessary to transfer absolutely and unequivocally all right, title, and interest in the assets held in the trust account to the beneficiary and deliver physical custody of the assets to the beneficiary; and



(f)  Allow no substitutions or withdrawals of assets from the trust account, except on written instructions from the beneficiary. However, the trustee may, without the consent of but with notice to the beneficiary, upon call or maturity of any trust asset, withdraw the asset on condition that the proceeds are paid in the trust account;


(7)  The trust agreement must provide that at least 30 days but not more than 45 days before termination of the trust account, written notice of termination must be delivered by the trustee to the beneficiary;


(8)  The trust agreement must be made subject to and governed by the laws of the state in which the trust is established;


(9)  The trust agreement must prohibit invasion of the trust corpus for the purpose of paying compensation to or reimbursing the expenses of the trustee;


(10)  The trust agreement must provide that the trustee is liable for its own negligence, willful misconduct, or lack of good faith.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-11 to 58-14-13, 58-14-17, 58-14-23.


20:06:31:09.  Trust agreements in conjunction with reinsurance agreements covering certain risks. Notwithstanding other provisions of this chapter, when a trust agreement is established in conjunction with a reinsurance agreement covering risks other than life, annuities, and accident and health, where it is customary practice to provide a trust agreement for a specific purpose, such a trust agreement may provide that the ceding insurer shall undertake to use and apply amounts drawn upon the trust account, without diminution because of the insolvency of the ceding insurer or the assuming insurer, for the following purposes:


(1)  To pay or reimburse the ceding insurer for the assuming insurer's share under the specific reinsurance agreement regarding any losses and allocated loss expenses paid by the ceding insurer but not recovered from the assuming insurer or for unearned premiums due to the ceding insurer if not otherwise paid by the assuming insurer;


(2)  To make payment to the assuming insurer of any amounts held in the trust account that exceed 102 percent of the actual amount required to fund the assuming insurer's obligations under the specific reinsurance agreement; or


(3)  If the ceding insurer has received notice of termination of the trust account and the assuming insurer's entire obligations under the specific reinsurance agreement remain unliquidated and undischarged ten days before the termination date, to withdraw amounts equal to the obligations and deposit those amounts in a separate account in the name of the ceding insurer in any qualified United States financial institution, as defined in SDCL 58-14-23, apart from its general assets, in trust for the uses and purposes specified in subdivisions (1) and (2) of this section, that may remain executory after the withdrawal and for any period after the termination date.


The reinsurance agreement entered into in conjunction with the trust agreement may contain the provisions required by subdivision 20:06:31:11(2), but need not contain them if these required conditions are included in the trust agreement.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-11 to 58-14-13, 58-14-17, 58-14-23.


20:06:31:10.  Trust agreements qualified under SDCL 58-14-16 -- Permitted conditions. The following permitted conditions apply to trust agreements qualified under SDCL 58-14-16;


(1)  The trust agreement may provide that the trustee may resign upon delivery of a written notice of resignation, effective not less than 90 days after receipt by the beneficiary and grantor of the notice and that the trustee may be removed by the grantor by delivery to the trustee and the beneficiary of a written notice of removal, effective not less than 90 days after receipt by the trustee and the beneficiary of the notice. Such a resignation or removal may not be effective until a successor trustee has been appointed and approved by the beneficiary and the grantor and all assets in the trust have been transferred to the new trustee;


(2)  The grantor may have the unqualified right to vote any shares of stock in the trust account and to receive from time to time payments of any dividends or interest on any shares of stock or obligations included in the trust account. The interest or dividends must be either forwarded promptly upon receipt to the grantor or deposited in a separate account established in the grantor's name;


(3)  The trustee may be given authority to invest and may accept substitutions of any funds in the account, but no investment or substitution may be made without prior approval of the beneficiary unless the trust agreement specifies categories of investments acceptable to the beneficiary and authorizes the trustee to invest funds and to accept substitutions which the trustee determines are at least equal in market value to the assets withdrawn and that are consistent with the restrictions in subdivision 20:06:31:11(2);


(4)  The trust agreement may provide that the beneficiary may, at any time, designate a party to which all or part of the trust assets are to be transferred. The transfer may be conditioned upon the trustee receiving, prior to or simultaneously with, other specified assets;


(5)  The trust agreement may provide that, upon termination of the trust account, all assets not previously withdrawn by the beneficiary shall, with written approval by the beneficiary, be delivered over to the grantor.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:11.  Trust agreements qualified under SDCL 58-14-16 -- Additional conditions applicable to reinsurance agreements -- Assets. A reinsurance agreement which is entered into in conjunction with a trust agreement and the establishment of a trust account may contain provisions that require the following:


(1)  Require the assuming insurer to enter into a trust agreement, specifying what the agreement is to cover, and to establish a trust account for the benefit of the ceding insurer;


(2)  Stipulate that assets deposited in the trust account must be valued according to their current fair market value and may consist only of cash (United States legal tender), certificates of deposit (issued by a United States bank and payable in United States legal tender), and investments of the types permitted by SDCL title 58 or any combination of these if the investments are issued by an institution that is not the parent, subsidiary, or affiliate of either the grantor or the beneficiary. The reinsurance agreement may further specify the types of investments to be deposited. If a trust agreement is entered into in conjunction with a reinsurance agreement covering risks other than life, annuities, and accident and health, the trust agreement may contain the provisions required by this paragraph in lieu of including them in the reinsurance agreement;


(3)  Require the assuming insurer, before depositing assets with the trustee, to execute assignments or endorsements in blank or to transfer legal title to the trustee of all shares, obligations, or any other assets requiring assignments, in order that the ceding insurer, or the trustee upon the direction of the ceding insurer, may as necessary negotiate these assets without consent or signature from the assuming insurer or any other entity;


(4)  Require that all settlements of account between the ceding insurer and the assuming insurer be made in cash or its equivalent; and


(5)  Stipulate that the assuming insurer and the ceding insurer agree that the assets in the trust account, established pursuant to the provisions of the reinsurance agreement, may be withdrawn by the ceding insurer at any time and may be utilized and applied only for the following purposes by the ceding insurer or its successors in interest by operation of law, including any liquidator, rehabilitator, receiver, or conservator of the company, without diminution because of insolvency on the part of the ceding insurer or the assuming insurer:



(a)  To reimburse the ceding insurer for the assuming insurer's share of premiums returned to the owners of policies reinsured under the reinsurance agreement because of cancellations of the policies;



(b)  To reimburse the ceding insurer for the assuming insurer's share of surrenders and the benefits or losses paid by the ceding insurer, pursuant to the provisions of the policies reinsured under the reinsurance agreement;



(c)  To fund an account with the ceding insurer in an amount at least equal to the deduction, for reinsurance ceded, from the ceding insurer's liabilities for policies ceded under the agreement. The account shall include amounts for policy reserves, claims and losses incurred (including losses incurred but not reported), loss adjustment expenses, and unearned premium reserves; and



(d)  To pay any other amounts the ceding insurer claims are due under the reinsurance agreement.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:12.  Reinsurance agreements -- Transfer of assets. The reinsurance agreement may also contain provisions for transfer of assets as follows:


(1)  That give the assuming insurer the right to seek approval from the ceding insurer to withdraw from the trust account all or any part of the trust assets and transfer those assets to the assuming insurer, if:



(a)  The assuming insurer, at the time of withdrawal, replaces the withdrawn assets with other qualified assets having a market value equal to the market value of the assets withdrawn so as to maintain at all times the deposit in the required amount; or



(b)  After withdrawal and transfer, the market value of the trust account is no less than 102 percent of the required amount;



(c)  The ceding insurer does not unreasonably or arbitrarily withhold its approval;


(2)  Provide for the return of any amount withdrawn in excess of the actual amounts required for subdivision 20:06:31:10(5)(a), (b), and (c), or in the case of subdivision 20:06:31:10(5)(d), any amounts that are subsequently determined not to be due and interest payments, at a rate not in excess of the prime rate of interest, on the amounts held pursuant to subdivision 20:06:31:10(5)(c);


(3)  Permit the award by an arbitration panel or court of competent jurisdiction of the following:



(a)  Interest at a rate different from that provided in subdivision (2) of this section;



(b)  Court of arbitration costs;



(c)  Attorneys' fees; and



(d)  Any other responsible expenses.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:13.  Use of trust agreement to reduce liability for reinsurance. A trust agreement may be used to reduce any liability for reinsurance ceded to an unauthorized assuming insurer in financial statements required to be filed with this division in compliance with the provisions of this chapter if it is established by the date of filing of the financial statement of the ceding insurer. The reduction for the existence of an acceptable trust account may be up to the current fair market value of acceptable assets available to be withdrawn from the trust account at that time, but the reduction may be no greater than the specific obligations under the reinsurance agreement that the trust account was established to secure.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:14.  Acceptability of existing trust agreements. A trust agreement or underlying reinsurance agreement in existence before the effective date of this chapter will continue to be acceptable to the director until renewal of the underlying reinsurance agreement, at which time the agreements must be in full compliance with this chapter.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:15.  Actions of director unaffected by failure to identify beneficiary. The failure of a trust agreement to specifically identify the beneficiary as defined in § 20:06:31:07 does not affect any actions or rights which the director may take or possess pursuant to SDCL title 58.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:16.  Other security. A ceding insurer may take credit for unencumbered funds withheld by the ceding insurer in the United States that are subject to withdrawal solely by the ceding insurer and under its exclusive control.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.


20:06:31:17.  Contracts affected. All new and renewal transactions entered into after December 31, 1995, must conform to the requirements of this chapter if credit for reinsurance is to be given to the ceding insurer.


Source: 22 SDR 52, effective October 25, 1995.


General Authority: SDCL 58-14-17.


Law Implemented: SDCL 58-14-17.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

FORM AR-1

CERTIFICATE OF ASSUMING INSURER

Chapter 20:06:31

APPENDIX A

SEE: § 20:06:31:02


Source: 22 SDR 52, effective October 25, 1995.

APPENDIX A

FORM AR-1

CERTIFICATE OF ASSUMING INSURER

I, _______________________________________

_______________________________________





(name of officer)









(title of officer)

of ___________________________________________________________________ the assuming insurer










(name of assuming insurer)

under a reinsurance agreement(s) with one or more insurers domiciled in ___________________________



















(name of state) 

hereby certify that ____________________________________________________  ("Assuming insurer"): 










(name of assuming insurer)

1.  Submits to the jurisdiction of any court of competent jurisdiction in _____________________________

















         (ceding insurer's state of domicile)

by the adjudication of any issues arising out of the reinsurance agreement(s), agrees to comply with all requirements necessary to give such court jurisdiction, and will abide by the final decision of such court or any appellate court in the event of an appeal. Nothing in this paragraph constitutes or should be understood to constitute a waiver of Assuming Insurer's rights to commence an action in any court of competent jurisdiction in the United States, to remove an action to a United States District court, or to seek a transfer of a case to another court as permitted by the laws of the United States or of any state in the United States. This paragraph is not intended to conflict with or override the obligation of the parties to the reinsurance agreement(s) to arbitrate their disputes if such an obligation is created in the agreement(s).

2.  Designates the Insurance Commissioner of ________________________________________________
















(ceding insurer's state of domicile)

as its lawful attorney upon whom may be served any lawful process in any action, suit or proceeding arising out of the reinsurance agreement(s) instituted by or on behalf of the ceding insurer.

3.  Submits to the authority of the Insurance Commissioner of ____________________________________

















(ceding insurer's state of domicile)

to examine its books and records and agrees to bear the expense of any such examination.

4.  Submits with this form a current list of insurers domiciled in __________________________________

















(ceding insurer's state of domicile)

reinsured by Assuming Insurer and undertakes to submit additions to or deletions from the list to the Insurance Commissioner at least once per calendar quarter.

Dated: ____________________________________

_______________________________________

















(name of assuming insurer)















By:  ___________________________________


















(name of officer)
















___________________________________


















(title of officer)

Note: This form was taken from the National Association of Insurance Commissioners Credit for Reinsurance Model Act, Model Regulation Service for January of 1991, page 786-13.

CHAPTER 20:06:32

DECLARATORY RULINGS

Section

20:06:32:01

Petition for declaratory ruling.

20:06:32:02

Repealed.

20:06:32:03

Hearings on petition for declaratory ruling.

20:06:32:04

Prehearing conference.

20:06:32:05

Conduct of hearings.

20:06:32:06

Notice of time and place of hearings -- Hearing examiner.

20:06:32:07

All parties to be heard.

20:06:32:08

Decisions.

20:06:32:09

Refusal to rule.


20:06:32:01.  Petition for declaratory ruling. Any interested party wishing the Division of Insurance to rule on the applicability to that party of any statutory provision or rule or order may file a petition for a declaratory ruling in accordance with SDCL 1-26-15 with the director of the division. The petition must reference the applicable statutory provision or rule or order and state generally the factual situation existing under which the question arises. The petition must be verified by the petitioner, except that matters not within the personal knowledge of the petitioner may be on information or belief. The petition shall identify the class of persons or entities known by the petitioner to have a present interest which would be affected by the declaratory ruling. The petition shall identify any specific persons or entities who have prior to the filing of the petition communicated with the petitioner through written documentation concerning a dispute on the matter to be ruled upon, and the director shall name them as parties. A declaration may not prejudice the rights of persons or entities not parties to the proceeding. This chapter does not create a cause of action against any petitioner.


Source: 22 SDR 95, effective January 18, 1996; 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15.


20:06:32:02.  Action on petition. Repealed.


Source: 22 SDR 95, effective January 18, 1996; repealed, 23 SDR 179, effective April 27, 1997.


20:06:32:03.  Hearings on petition for declaratory ruling. A hearing on a petition for declaratory ruling must be public. Testimony must be tape recorded or preserved by other equivalent means. Any person may request that testimony given at such a hearing be transcribed. Each person requesting a transcript must pay a pro rata share of the transcription expense. Parties may make their own provisions to have court reporters present at the hearing. Briefs may be filed by interested parties at the director's discretion.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15, 1-26-22.


20:06:32:04.  Prehearing conference. The director may require a prehearing conference with all parties involved in a contested case.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15.


20:06:32:05.  Conduct of hearings. Hearings, unless otherwise required by statute, must be conducted in accordance with this chapter and in accordance with the provisions of SDCL chapter 1-26.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15.


20:06:32:06.  Notice of time and place of hearings -- Hearing examiner. Hearings shall be held at the time and place directed by the director. The director shall send written notice of the hearing to all parties at least ten days before the hearing date. For the purpose of the hearing, the director may designate a hearing examiner from the Office of Hearing Examiners.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15, 1-26-16.


20:06:32:07.  All parties to be heard. The hearing examiner may order proposed findings of fact and conclusions of law from any party to the hearing on the examiner's own motion or at the request of any party.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15.


20:06:32:08.  Decisions. The director shall make a declaratory ruling within 30 days after the hearing examiner submits proposed findings of fact and conclusions of law to the director. The director may take an additional 60 days to make a ruling if written notice of the extension is sent to all of the parties within the original 30-day period.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15.


20:06:32:09.  Refusal to rule. The director may refuse to make a declaratory ruling if the ruling would not end the uncertainty or controversy giving rise to the proceeding. The refusal must be sent to all parties in accordance with the time constraints of § 20:06:32:08.


Source: 23 SDR 179, effective April 27, 1997.


General Authority: SDCL 1-26-15.


Law Implemented: SDCL 1-26-15.

CHAPTER 20:06:33

UTILIZATION REVIEW ORGANIZATIONS AND MANAGED CARE ENTITIES

Section

20:06:33:01

Registration fee.

20:06:33:02

Form and content of access plans.

20:06:33:03

Annual filing of access plans.

20:06:33:04

Centers of Excellence -- Access plans.


20:06:33:01.  Registration fee. The fee for initial or annual registration of a utilization review organization or a managed care contractor is $250.


Source: 23 SDR 2, effective July 1, 1996; 25 SDR 167, effective July 1, 1999; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17F-16, 58-17F-20, 58-17H-35, 58-17H-39.

Law Implemented: SDCL 58-17F-16, 58-17H-35, 58-18-75.


20:06:33:02.  Form and content of access plans. Each initial filing of an access plan pursuant to SDCL 58-17F-10 must conta in the following:


(1)  A complete copy of the entire access plan;


(2)  A complete copy of the current provider network in place listed by specialty and location;


(3)  Any formalized steps that a covered person must utilize to obtain a referral;


(4)  An annual survey, or other method approved by the director, to assess the satisfaction of covered persons that includes, at a minimum, questions designed to elicit how the covered person is generally satisfied and how the covered person feels the managed care plan meets the covered person's health care needs;


(5)  In addition to the description of the method for informing covered persons required pursuant to SDCL subdivision 58-17F-10(5), a copy of the disclosure required by SDCL 58-17F-4, a copy of the health carrier's grievance procedures, a summary of utilization review procedures provided to prospective covered persons, and a copy of the membership card pursuant to SDCL 58-17H-33;


(6)  A copy of any written materials provided to covered persons that would generally inform such persons of the systems or processes that may be used to change primary care professionals as required by SDCL subdivision 58-17F-10(7);


(7)  In conjunction with the plan for providing continuity of care as required by SDCL subdivision 58-17F-10(8), a copy of the language used in any provider contract that pertains to continuity of care; and

(8)  A specimen copy of all provider contracts.


Discounted fee for service plans are not required to comply with subdivisions (3), (4), and (7). Discounted fee for service plans are not required to comply with subdivision (6) if the plan does not use or require the use of primary care professionals.


Source: 26 SDR 64, effective November 14, 1999; 37 SDR 241, effective July 1, 2011; 38 SDR 59, effective October 19, 2011.

General Authority: SDCL 58-17F-10, 58-17F-21.


Law Implemented: SDCL 58-17F-4, 58-17F-10, 58-17F-21.


20:06:33:03.  Annual filing of access plans. Unless otherwise requested by the director, a health carrier making an annual filing of an access plan after the initial filing is only required to file any changes to the access plan made since the last filing.


Source: 26 SDR 64, effective November 14, 1999; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17F-10, 58-17F-21.


Law Implemented: SDCL 58-17F-4, 58-17F-10, 58-17F-21.


20:06:33:04.  Centers of Excellence -- Access plans. Each contracted Center of Excellence and each contracted network of a Center of Excellence must be included in a health carrier's access plan. For purposes of network adequacy pursuant to §§ 58-17F-5 to 58-17F-9, inclusive, the health carrier's entire Center of Excellence network including both direct contracted Centers of Excellence and contracted networks shall be considered. A health carrier may not contract with a Center of Excellence network or any other network that is not registered pursuant to § 58-17F-16. Nothing in this section affects the ability of carriers to select network providers as permitted by SDCL subdivision 58-17F-11(3). For purposes of this section a Center of Excellence means a provider of transplant services that is medically recognized as having special expertise to perform a particular transplant or transplants. Transplant providers that separately contract with a health carrier do not constitute a network pursuant to this section.


Source: 36 SDR 96, effective December 9, 2009; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17F-10, 58-17F-21(4)(5).


Law Implemented: SDCL 58-17F-5, 58-17F-6, 58-17F-7, 58-17F-8, 58-17F-9.

CHAPTER 20:06:34

GRIEVANCE PROCEDURES

Section

20:06:34:01 to 20:06:34:09
Repealed.

20:06:34:10




Requests for urgent care determinations.

20:06:34:11




Scope of retrospective review.

20:06:34:12




Grievance report required.


20:06:34:01.  Definitions. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:02.  Grievance procedure. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:03.  Submission of a grievance. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:04.  Review of a grievance. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:05.  Standard review timetable. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:06.  Availability of expedited review. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:07.  Expedited review. Repealed.


Source: 24 SDR 85, effective December 31, 1977; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:08.  Appeal from expedited review decision. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:09.  Written decision contents. Repealed.


Source: 24 SDR 85, effective December 31, 1997; 28 SDR 4, effective July 26, 2001; repealed, 30 SDR 39, effective September 28, 2003.


20:06:34:10.  Requests for urgent care determinations. The provisions of SDCL 58-17H-41 apply only to requests for urgent care determinations.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-41.


20:06:34:11.  Scope of retrospective review. Retrospective review does not include an audit performed by a carrier subsequent to the adjudication of a claim provided that the audit does not result in any financial liability against the insured.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-30.


20:06:34:12.  Grievance report required. A carrier with individual or group disability income products shall submit to the director, at least annually, a report in the format specified by the director. The report shall include:


(1)  The number of covered lives;


(2)  The total number of grievances;


(3)  The number of grievances appealed to the director of which the carrier has been informed;


(4)  The number of grievances referred to alternative dispute resolution procedures or resulting in litigation; and


(5)  A synopsis of actions being taken to correct problems identified.


Source: 31 SDR 67, effective November 14, 2004; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17I-16.


Law Implemented: SDCL 58-17I-5.

CHAPTER 20:06:35

MATERNITY COVERAGE

Section

20:06:35:01

Notice requirements.


20:06:35:01.  Notice requirements. The notice to policyholders of a change in maternity coverage, whether it is a separate notice or is incorporated within a mailing to policyholders, must contain the following language, with the caption in 14-point bold type or greater:

IMPORTANT NOTICE OF CHANGES IN MATERNITY COVERAGE

"Your health insurance contract now contains additional coverage for maternity. Coverage for at least 48 hours of in-patient care following a vaginal delivery and 96 hours following a delivery by cesarean for the mother and her newborn child is required. However, if the treating physician determines, using appropriate medical criteria, that a shorter length of hospitalization is appropriate, you have coverage for that shorter stay and also for one follow-up visit in the first 48 hours after discharge to verify the condition of the mother and newborn. Deductibles and copayments may still apply to this extension of coverage."


The language, but not the caption, of the actual notice used by insurers may vary from the language of this notice if it is substantially similar to this notice; unless the coverage in question specifically provides for the statutorially required maternity coverage, the notice prominently discloses there is additional coverage; and the notice contains the amount and type of maternity coverage available.


Source: 23 SDR 113, effective January 13, 1997.


General Authority: SDCL 58-17-90, 58-18-78, 58-18B-52, 58-38-39, 58-40-36, 58-41-114.


Law Implemented: SDCL 58-17-90, 58-18-78, 58-18B-52, 58-38-39, 58-40-36, 58-41-114.

CHAPTER 20:06:36

RISK-BASED CAPITAL (RBC) REPORTS

Section

20:06:36:01

Definitions.

20:06:36:02

RBC levels defined.

20:06:36:03

RBC reports.

20:06:36:04

Life and health insurer's RBC reports.

20:06:36:05

Property and casualty insurer's RBC reports.

20:06:36:06

Adjusted RBC report.

20:06:36:07

Company action level event.

20:06:36:08

Company action level event -- Filing of RBC plan.

20:06:36:09

Time for filing RBC plan.

20:06:36:10

Review of RBC plan by director.

20:06:36:11

Unsatisfactory RBC plan -- Notice of regulatory action event.

20:06:36:12

Additional filing requirements for RBC plan.

20:06:36:13

Regulatory action level event.

20:06:36:14

Regulatory action level event -- Required actions by director.

20:06:36:15

Regulatory action level event -- Time for filing RBC plan or revised RBC plan.

20:06:36:16

Regulatory action level event -- Hiring of consultants by director.

20:06:36:17

Authorized control level event.

20:06:36:18

Authorized control level event -- Actions of director.

20:06:36:19

Mandatory control level event.

20:06:36:20

Mandatory control level event -- Actions of director.

20:06:36:21

Hearings.

20:06:36:22

Confidentiality of RBC reports.

20:06:36:23

Assertions regarding RBC reports prohibited.

20:06:36:24

Use of RBC reports in ratemaking and premium setting prohibited.

20:06:36:25

Exemption.

20:06:36:26

Foreign insurers -- Filing of RBC reports and plans.

20:06:36:27

Foreign insurers -- Filing of RBC plans after certain events.

20:06:36:28

Foreign insurers -- Mandatory control level event.


20:06:36:01.  Definitions. Terms used in this chapter mean:


(1)  "Adjusted RBC report," an RBC report which has been adjusted by the director in accordance with § 20:06:36:06;


(2)  "Corrective order," an order issued by the director specifying corrective actions which the director has determined are required;


(3)  "Domestic insurer," any insurance company domiciled in this state;


(4)  "Foreign insurer," any insurance company which is licensed to do business in this state but is not domiciled in this state;


(5)  "NAIC," the National Association of Insurance Commissioners;


(6)  "Life or health insurer," any insurance company licensed to do business in this state, or a property and casualty insurer licensed to do business in this state writing only accident and health insurance;


(7)  "Property and casualty insurer," any insurance company licensed to do business in this state, but not monoline mortgage guaranty insurers, financial guaranty insurers, and title insurers;


(8)  "Negative trend," for a life or health insurer, a negative trend in the level of risk-based capital over a period of time;


(9)  "RBC," risk-based capital;


(10)  "RBC instructions," the 2010 NAIC Life Risk-Based Capital Report, the 2010 NAIC Property and Casualty Risk-Based Capital Report, and the 2010 NAIC Health Risk-Based Capital Report;


(11)  "RBC plan," a comprehensive financial plan containing the elements specified in § 20:06:36:08. If the director rejects the RBC plan and it is revised by the insurer, with or without the director's recommendation, the plan is called the "revised RBC plan";


(12)  "RBC report," the report required in §§ 20:06:36:03 to 20:06:36:06, inclusive;


(13)  "Total adjusted capital," the sum of an insurer's statutory capital and surplus as determined in accordance with the statutory accounting applicable to the annual financial statements required to be filed under SDCL 58-6-75, and any other items required by the RBC instructions.


Source: 23 SDR 228, effective July 3, 1997; 25 SDR 13, effective August 9, 1998; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 31 SDR 21, effective August 23, 2004; 33 SDR 59, effective October 5, 2006; 34 SDR 271, effective May 6, 2008; 35 SDR 165, effective December 22, 2008; 36 SDR 209, effective July 1, 2010; 37 SDR 241, effective July 1, 2011

General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


References:


1.  2010 NAIC Life Risk-Based Capital Report. Cost: $45.


2.  2010 NAIC Property and Casualty Risk-Based Capital Report. Cost: $45.


3.  2010 NAIC Health Risk-Based Capital Report. Cost: $45.


Copies of references 1 to 3, inclusive, may be obtained from the National Association of Insurance Commissioners, 2301 McGee Street, Suite 800, Kansas City, MO 64108-2604, (816) 783-8300; http://www.naic.org.


20:06:36:02.  RBC levels defined. RBC levels are defined as follows:


(1)  Company action level RBC is the product of 2.0 and its authorized control level RBC;


(2)  Regulatory action level RBC is the product of 1.5 and its authorized control level RBC;


(3)  Authorized control level RBC is the number determined under the risk-based capital formula in accordance with the RBC instructions;


(4)  Mandatory control level RBC is the product of .70 and the authorized control level RBC.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:03.  RBC reports. As required by SDCL 58-4-48, each domestic insurer shall file by March 1 a report of its RBC levels as of the end of the calendar year just ended, in a form and containing the information required by the RBC instructions.


Each domestic insurer shall file its RBC report with the NAIC in accordance with the RBC instructions and with the insurance director in any state in which the insurer is authorized to do business if that insurance director has requested in writing that the report be filed. If a request is made, the insurer shall file its RBC report by the later of 15 days from the receipt of notice to file its RBC report with that state or the filing date.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:04.  Life and health insurer's RBC reports. A life and health insurer's RBC report shall be determined in accordance with the formula set forth in the RBC instructions in the 2010 NAIC Life Risk-Based Capital Report and the 2010 NAIC Health Risk-Based Capital Report. The formula shall take into account, and may adjust for the covariance between, the following factors determined in each case by applying the factors in the manner set forth in the RBC instructions:


(1)  The risk to the insurer's assets;


(2)  The risk of adverse insurance experience to the insurer's liabilities and obligations;


(3)  The interest rate risk to the insurer's business; and


(4)  All other business risks and any other relevant risks as set forth in the RBC instructions.


Source: 23 SDR 228, effective July 3, 1997; 25 SDR 13, effective August 9, 1998; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 31 SDR 21, effective August 23, 2004; 33 SDR 59, effective October 5, 2006; 34 SDR 271, effective May 6, 2008; 35 SDR 165, effective December 22, 2008; 36 SDR 209, effective July 1, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


References:


1.  2010 NAIC Life Risk-Based Capital Report. Cost: $45.


2.  2010 NAIC Health Risk-Based Capital Report. Cost: $45.


Copies of references 1 and 2 may be obtained from the National Association of Insurance Commissioners, 2301 McGee Street, Suite 800, Kansas City, MO 64108-2604, (816) 783-8300; http://www.naic.org.


20:06:36:05.  Property and casualty insurer's RBC reports. A property and casualty insurer's RBC report shall be determined in accordance with the formula set forth in the RBC instructions in the 2010 NAIC Property and Casualty Risk-Based Capital Report. The formula shall take into account, and may adjust for the covariance between, the following factors determined in each case by applying the factors in the manner set forth in the RBC instructions:


(1)  Asset risk;


(2)  Credit risk;


(3)  Underwriting risk; and


(4)  All other business risks and any other relevant risks as set forth in the RBC instructions.


Source: 23 SDR 228, effective July 3, 1997; 25 SDR 13, effective August 9, 1998; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 31 SDR 21, effective August 23, 2004; 33 SDR 59, effective October 5, 2006; 34 SDR 271, effective May 6, 2008; 35 SDR 165, effective December 22, 2008; 36 SDR 209, effective July 1, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


Reference: 2010 NAIC Property and Casualty Risk-Based Capital Report; National Association of Insurance Commissioners. Copies may be obtained from the NAIC, 2301 McGee Street, Suite 800, Kansas City, MO 64108-2604, (816) 783-8300; http://www.naic.org. Cost: $45.


20:06:36:06.  Adjusted RBC report. If a domestic insurer files an RBC report which in the judgment of the director is inaccurate, the director shall adjust the RBC report to correct the inaccuracy and shall notify the insurer of the adjustment. The notice shall contain a statement of the reason for the adjustment. An RBC report so adjusted is referred to as an adjusted RBC report.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:07.  Company action level event. A company action level event is any of the following events:


(1)  The filing of an RBC report by an insurer which indicates one of the following:



(a)  The insurer's total adjusted capital is greater than or equal to its regulatory action level RBC but less than its company action level RBC;



(b)  If the insurer is a life or health insurer, the insurer has total adjusted capital which is greater than or equal to its company action level RBC but less than the product of its authorized control level RBC and 2.5 and has a negative trend. A negative trend is determined in accordance with the trend test calculation in the Life RBC instructions; or


(c)  If the insurer is a property and casualty insurer, the insurer has total adjusted capital which is greater than or equal to its company action level RBC but less than the product of its authorized control level RBC and 3.0 and triggers the trend test determined in accordance with the trend test calculation included in the property and casualty RBC instructions;


(2)  The notice by the director to the insurer of an adjusted RBC report that indicates an event in subdivision (1) of this section, and the insurer does not challenge the adjusted RBC report under § 20:06:36:21; or


(3)  If, pursuant to § 20:06:36:21, an insurer challenges an adjusted RBC report that indicates the event in subdivision (1) of this section, the notice by the director to the insurer that the director has, after a hearing, rejected the insurer's challenge.


Source: 23 SDR 228, effective July 3, 1997; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:08.  Company action level event -- Filing of RBC plan. If a company action level event occurs, the insurer shall prepare and submit to the director an RBC plan which does the following:


(1)  Identifies the conditions which contribute to the company action level event;


(2)  Contains proposals of corrective actions which the insurer intends to take and which would be expected to result in the elimination of the company action level event;


(3)  Provide projections of the insurer's financial results in the current year and at least the four succeeding years, both in the absence and presence of proposed corrective actions, including projections of statutory operating income, net income, capital, and surplus. The projections for both new and renewal business must include separate projections for each major line of business and separately identify each significant income, expense, and benefit component;


(4)  Identifies the key assumptions affecting the insurer's projections and the sensitivity of the projections to the assumptions; and


(5)  Identifies the quality of, and problems associated with, the insurer's business, including its assets, anticipated business growth and associated surplus strain, extraordinary exposure to risk, mix of business, and use of reinsurance, if any, in each case.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:09.  Time for filing RBC plan. The RBC plan must be submitted within 45 days of the company action level event or, if the insurer challenges an adjusted RBC report pursuant to § 20:06:36:21, within 45 days after notice to the insurer that the director has, after a hearing, rejected the insurer's challenge.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:10.  Review of RBC plan by director. Within 60 days after the submission by an insurer of an RBC plan to the director, the director may notify the insurer whether the RBC plan shall be implemented or is, in the judgment of the director, unsatisfactory. If the director determines the RBC plan is unsatisfactory, the notice to the insurer shall set forth the reasons for the determinations and may set forth proposed revisions which will make the RBC plan satisfactory. Upon receiving notice from the director, the insurer shall prepare a revised RBC plan, which may incorporate by reference any revisions proposed by the director, and shall submit the revised RBC plan to the director within 45 days after the notice from the director or, if the insurer challenges the notice from the director under § 20:06:36:21, within 45 days after the director notifies the insurer that the director has, after a hearing, rejected the insurer's challenge.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:11.  Unsatisfactory RBC plan -- Notice of regulatory action event. If the director notifies an insurer that the insurer's RBC plan or revised RBC plan is unsatisfactory pursuant to the requirements of § 20:06:36:08, the director may, at the director's discretion and subject to the insurer's right to a hearing under § 20:06:36:21, specify in the notice that the notice constitutes a regulatory action level event.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:12.  Additional filing requirements for RBC plan. Each domestic insurer that files an RBC plan or revised RBC plan with the director shall file a copy of the RBC plan or revised RBC plan with the insurance director in any state in which the insurer is authorized to do business under the following circumstance:


(1)  The state has an RBC provision for confidentiality substantially similar to § 20:06:36:21; and


(2)  If the insurance director of that state has requested the insurer in writing for the filing, the insurer shall file a copy of the RBC plan or revised RBC plan in that state by the later of 15 days after the receipt of notice to file a copy of its RBC plan or revised RBC plan with that state or the date on which the RBC plan or revised RBC plan is filed under §§ 20:06:36:09 and 20:06:36:10.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:13.  Regulatory action level event. A regulatory action level event, for any insurer, is any of the following:


(1)  The filing of an RBC report by the insurer which indicates that the insurer's total adjusted capital is greater than or equal to its authorized control level RBC but less than its regulatory action level RBC;


(2)  The notice by the director to an insurer of an adjusted RBC report that indicates the event in subdivision (1) of this section, and the insurer does not challenge the adjusted RBC report under § 20:06:36:21;


(3)  If, pursuant to § 20:06:36:21, the insurer challenges an adjusted RBC report that indicates the event in subdivision (1) of this section, the notice by the director to the insurer that the director has, after a hearing, rejected the insurer's challenge;


(4)  The failure of the insurer to file an RBC report by the filing date, unless the insurer has provided an explanation for the failure which is satisfactory to the director and has cured the failure within 10 days after the filing date;


(5)  The failure of the insurer to submit an RBC plan to the director within the time required in § 20:06:36:09;


(6)  Notice by the director to the insurer that the RBC plan or revised RBC plan submitted by the insurer is, in the judgment of the director, unsatisfactory, and the notice constitutes a regulatory action level event for the insurer, and the insurer has not challenged the determination under § 20:06:36:21;


(7)  If, pursuant to § 20:06:36:21, the insurer challenges a determination by the director under subdivision (6) of this section, the notice by the director to the insurer that the director has, after a hearing, rejected the challenge;


(8)  Notice by the director to the insurer that the insurer has failed to adhere to its RBC plan or revised RBC plan, and the failure has a substantial adverse effect on the ability of the insurer to eliminate the company action level event in accordance with its RBC plan or revised RBC plan and the insurer has not challenged that determination under § 20:06:36:21; or


(9)  If, pursuant to § 20:06:36:21, the insurer challenges a determination by the director under subdivision (8) of this section, the notice by the director to the insurer that the director has, after a hearing, rejected the challenge.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:14.  Regulatory action level event -- Required actions by director. If a regulatory action level event occurs, the director shall do the following:


(1)  Require the insurer to prepare and submit an RBC plan or, if applicable, a revised RBC plan;


(2)  Perform any examination or analysis the director considers necessary of the assets, liabilities, and operations of the insurer, including a review of its RBC plan or revised RBC plan; and


(3)  Subsequent to the examination or analysis, issue a corrective order specifying the corrective actions to be taken by the insurer. In determining corrective actions, the director may take into account any factors considered relevant to the insurer based on the director's examination or analysis of the assets, liabilities, and operations of the insurer, including the results of any sensitivity tests undertaken pursuant to the RBC instructions.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:15.  Regulatory action level event -- Time for filing RBC plan or revised RBC plan. The RBC plan or revised RBC plan must be submitted as follows:


(1)  Within 45 days after the occurrence of the regulatory action level event;


(2)  If the insurer challenges an adjusted RBC report pursuant to § 20:06:36:21 and the challenge is not frivolous in the judgment of the director, within 45 days after the notice to the insurer that the director has, after a hearing, rejected the insurer's challenge; or


(3)  If the insurer challenges a revised RBC plan pursuant to § 20:06:36:21 and the challenge is not frivolous in the judgment of the director, within 45 days after the notice to the insurer that the director has, after a hearing, rejected the insurer's challenge.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:16.  Regulatory action level event -- Hiring of consultants by director. The director may retain actuaries and investment experts and other consultants necessary in the judgment of the director to review the insurer's RBC plan or revised RBC plan; examine or analyze the assets, liabilities, and operations of the insurer; and formulate the corrective order for the insurer. The fees, costs, and expenses relating to consultants must be borne by the affected insurer or any other party as directed by the director.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:17.  Authorized control level event. An authorized control level event is any of the following events:


(1)  The filing of an RBC report by the insurer which indicates that the insurer's total adjusted capital is greater than or equal to its mandatory control level RBC but less than its authorized control level RBC;


(2)  The notice by the director to the insurer of an adjusted RBC report that indicates the event in subdivision (1) of this section, and the insurer does not challenge the adjusted RBC report under § 20:06:36:21;


(3)  If, pursuant to § 20:06:36:21, the insurer challenges an adjusted RBC report that indicates the event in subdivision (1) of this section, notice by the director to the insurer that the director has, after a hearing, rejected the insurer's challenge;


(4)  The failure of the insurer to respond to a corrective order in a manner satisfactory to the director and the insurer has not challenged the corrective order under § 20:06:36:21; or


(5)  If the insurer has challenged a corrective order under § 20:06:36:21 and the director has, after a hearing, rejected the challenge or modified the corrective order, the failure of the insurer to respond to the corrective order in a manner satisfactory to the director subsequent to rejection or modification by the director.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:18.  Authorized control level event -- Actions of director. If an authorized control level event occurs, the director shall do the following:


(1)  Take actions required under §§ 20:06:36:13 to 20:06:36:16, inclusive, for a regulatory action level event; or


(2)  If the director considers it to be in the best interests of the policyholders and creditors of the insurer and of the public, take the actions necessary to cause the insurer to be placed under regulatory control under SDCL chapter 58-29B. If the director takes such actions, the authorized control level event is sufficient grounds for the director to take action under SDCL chapter 58-29B, and the director has the rights, powers, and duties regarding the insurer set forth in SDCL chapter 58-29B. If the director takes actions under this subdivision pursuant to an adjusted RBC report, the insurer is entitled to the protections afforded to insurers under the provisions of SDCL 58-29B-24 to 58-29B-30, inclusive.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:19.  Mandatory control level event. A mandatory control level event is any of the following:


(1)  The filing of an RBC report which indicates that the insurer's total adjusted capital is less than its mandatory control level RBC;


(2)  Notice by the director to the insurer of an adjusted RBC report that indicates the event in subdivision (1) of this section, and the insurer does not challenge the adjusted RBC report under § 20:06:36:21; or


(3)  If, pursuant to § 20:06:36:21, the insurer challenges an adjusted RBC report that indicates the event in subdivision (1) of this section, notice by the director to the insurer that the director has, after a hearing, rejected the insurer's challenge.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:20.  Mandatory control level event -- Actions of director. If a mandatory control level event occurs for a life insurer, the director shall take the actions necessary to place the insurer under regulatory control under SDCL chapter 58-29B. The mandatory control level event is sufficient grounds for the director to take action under SDCL chapter 58-29B, and the director has the rights, powers, and duties regarding the insurer set forth in SDCL chapter 58-29B. If the director takes actions pursuant to an adjusted RBC report, the insurer is entitled to the protections of SDCL 58-29B-24 to 58-29B-30, inclusive. However, the director may forego action for up to 90 days after the mandatory control level event if the director finds a reasonable expectation that the mandatory control level event may be eliminated within that period.


If a mandatory control level event occurs for a property and casualty insurer, the director shall take the actions necessary to place the insurer under regulatory control under SDCL chapter 58-29B, or, if an insurer is writing no business and is running off its existing business, may allow the insurer to continue its run-off under the supervision of the director. The mandatory control level event is sufficient grounds for the director to take action under SDCL chapter 58-29B and the director has the rights, powers, and duties regarding the insurer set forth in SDCL chapter 58-29B. If the director takes actions pursuant to an adjusted RBC report, the insurer is entitled to the protections of provisions SDCL 58-29B-24 to 58-29B-30, inclusive. However, the director may forego action for up to 90 days after the mandatory control level event if the director finds a reasonable expectation that the mandatory control level event may be eliminated within that period.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:21.  Hearings. An insurer may challenge any determination or action by the director by requesting the director for a confidential division hearing within five days after notice to an insurer by the director for one of the following reasons:


(1)  Notice of an adjusted RBC report:


(2)  Notice that the insurer's RBC plan or revised RBC plan is unsatisfactory and the notice constitutes a regulatory action level event;


(3)  Notice that the insurer has failed to adhere to its RBC plan or revised RBC plan and that the failure has a substantial adverse effect on the ability of the insurer to eliminate the company action level event in accordance with its RBC plan or revised RBC plan; or


(4)  Notice of a corrective order.


Upon receipt of the insurer's request for a hearing, the director shall set a date for the hearing which is at least 10 but not more than 30 days after the date of the insurer's request.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:22.  Confidentiality of RBC reports. All RBC reports, to the extent that information in them is not required to be set forth in a publicly available annual statement schedule, and RBC plans, including the results or report of any examination or analysis of an insurer performed pursuant to § 20:06:36:14 and any corrective order issued by the director pursuant to examination or analysis, for any domestic or foreign insurer, which are filed with the director are confidential. This information may not be made public and is not subject to subpoena other than by the director. The director may make this information public only for the purpose of enforcement actions pursuant to this chapter or any other provision of SDCL Title 58.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:23.  Assertions regarding RBC reports prohibited. Except as otherwise required by this chapter, any person engaged in any manner in the insurance business may not make, either directly or indirectly, an assertion, representation, or statement known to the public in any manner, including radio, television, and any printed form, regarding the RBC level of any insurer or regarding any component derived in the calculation of the RBC level of any insurer. Such an action is considered misleading.


If an insurer is able to prove to the director that a materially false statement comparing the insurer's total adjusted capital to any of its RBC levels or an inappropriate comparison of any other amount to the insurer's RBC levels has been published in a written publication, the insurer may publish an announcement in a written publication for the sole purpose of rebutting the materially false statement or inappropriate comparison.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:24.  Use of RBC reports in ratemaking and premium setting prohibited. The RBC instructions, RBC reports, adjusted RBC reports, RBC plans, and revised RBC plans may be used by the director only for monitoring the solvency of insurers and the need for possible corrective action and may not be used for ratemaking, or considered or introduced as evidence in any rate proceeding, or used to calculate or derive any elements of an appropriate premium level or rate of return for any line of insurance which an insurer or any affiliate is authorized to write.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:25.  Exemption. The director may exempt from the application of this chapter any domestic property and casualty insurer which meets the following requirements:


(1)  Writes direct business only in this state;


(2)  Writes direct annual premiums of $2,000,000 or less; and


(3)  Assumes no reinsurance in excess of five percent of direct premiums written.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:26.  Foreign insurers -- Filing of RBC reports and plans. At the written request of the director, any foreign insurer shall submit to the director an RBC report as of the end of the calendar year just ended by the later of the date an RBC report would be required to be filed by a domestic insurer under this chapter or 15 days after the request is received by the foreign insurer.


At the written request of the director, any foreign insurer shall promptly submit to the director a copy of any RBC plan that is filed with the insurance director of another state.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:27.  Foreign insurers -- Filing of RBC plans after certain events. If a company action level event, regulatory action level event, or authorized control level event occurs for any foreign insurer as determined under the RBC statute applicable in the state of domicile of the insurer or, if no RBC statute is in force in that state, under the provisions of this chapter and the insurance director of the state of domicile of the foreign insurer fails to require the foreign insurer to file an RBC plan in the manner specified under that state's RBC statute or, if no RBC statute is in force in that state, under §§ 20:06:36:07 to 20:06:36:12, inclusive, of this chapter, the foreign insurer shall file an RBC plan with the director. The failure of the foreign insurer to file an RBC plan with the director is grounds to order the insurer to cease and desist from writing new insurance business in this state.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.


20:06:36:28.  Foreign insurers -- Mandatory control level event. If a mandatory control level event occurs for any foreign insurer and no domiciliary receiver has been appointed for the foreign insurer under the rehabilitation and liquidation statute applicable in the state of domicile of the foreign insurer, the director may apply to the circuit court of Hughes County, as permitted under SDCL chapter 58-29B, for the liquidation of property of foreign insurers found in this state. The occurrence of the mandatory control level event is adequate grounds for the application.


Source: 23 SDR 228, effective July 3, 1997.


General Authority: SDCL 58-4-48.


Law Implemented: SDCL 58-4-48.
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Appendix A
Asset Adequacy Tested Amounts -- Reserves and Liabilities.


20:06:37:01.  Definitions. Terms used in this chapter are defined as follows:


(1)  "Actuarial opinion," the opinion of an appointed actuary regarding the adequacy of the reserves and related actuarial items based on an asset adequacy analysis in accordance with this chapter and with presently accepted actuarial standards as set forth in Actuarial Standards of Practice;


(2)  "Actuarial Standards Board," the board established by the American Academy of Actuaries to develop and promulgate standards of actuarial practice;


(3)  "Annual statement," the statement required by SDCL 58-6-75 to be filed by the company with the director annually;


(4)  "Appointed actuary," an individual who is appointed or retained in accordance with the requirements in § 20:06:37:06 to provide the actuarial opinion and supporting memorandum as required by SDCL 58-26-46 to 58-26-55, inclusive;


(5)  "Asset adequacy analysis," an analysis that meets the standards and other requirements referred to in § 20:06:37:07;


(6)  "Director," the director of the South Dakota Division of Insurance;


(7)  "Company," a life insurance company, fraternal benefit society, or reinsurer subject to this chapter;


(8)  "Qualified actuary," an individual who meets the requirements in § 20:06:37:05.


Source: 23 SDR 236, effective July 16, 1997; 25 SDR 13, effective August 9, 1998; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46.


Law Implemented: SDCL 58-26-46.


Reference: Actuarial Standards of Practice, American Academy of Actuaries. Copies may be obtained from the American Academy of Actuaries free of charge on the website: http://www.actuarialstandardsboard.org/asops.htm.


20:06:37:02.  Scope. This chapter applies to all life insurance companies and fraternal benefit societies doing business in this state and to all life insurance companies and fraternal benefit societies which are authorized to reinsure life insurance, annuities, or accident and health insurance business in this state.


This chapter shall be applied in a manner that allows the appointed actuary to utilize his or her professional judgment in performing the asset analysis and developing the actuarial opinion and supporting memoranda, consistent with relevant actuarial standards of practice. However, the director has the authority to specify particular methods of actuarial analysis and actuarial assumptions if, in the director's judgment, these specifications are necessary for an acceptable opinion to be rendered relative to the adequacy of reserves and related items.


This chapter is applicable to any annual statement filed with the director. A statement of opinion on the adequacy of the reserves and related actuarial items based on an asset adequacy analysis in accordance with §§ 20:06:37:29 to 20:06:37:39, inclusive, and a memorandum in support thereof in accordance with §§ 20:06:37:40 to 20:06:37:47, inclusive, is required each year.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46.


Law Implemented: SDCL 58-26-46.


20:06:37:03.  Actuarial statements and supporting memorandums required yearly. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:04.  Submission of statement of actuarial opinion. The statement of an appointed actuary, entitled "Statement of Actuarial Opinion," must be included on or attached to page 1 of the annual statement for each year. The statement must set forth an opinion relating to reserves and related actuarial items held in support of policies and contracts in accordance with §§ 20:06:37:29 to 20:06:37:39, inclusive.


Upon written request by the company, the director may grant an extension of the date for submission of the statement of actuarial opinion.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46.


Law Implemented: SDCL 58-26-46.


20:06:37:05.  Qualified actuary. A qualified actuary is an individual who meets the following requirements:


(1)  Is a member in good standing of the American Academy of Actuaries;


(2)  Is qualified to sign statements of actuarial opinion for life and health insurance company annual statements in accordance with the qualification standards of the American Academy of Actuaries for actuaries signing such statements, "Qualification Standards for Actuaries Issuing Statements of Actuarial Opinion in the United States," American Academy of Actuaries, effective January 1, 2008;


(3)  Is familiar with the valuation requirements applicable to life and health insurance companies;


(4)  Has not been found by the director to have done any of the following pursuant to notice and hearing, or if so found and disciplined, has subsequently been reinstated as a qualified actuary:



(a)  Violated any provision of, or any obligation imposed by SDCL Title 58 or other law in the course of dealings as a qualified actuary;



(b)  Been found guilty of fraudulent or dishonest practices;



(c)  Demonstrated incompetency to act as a qualified actuary, a lack of cooperation, or untrustworthiness;



(d)  Submitted to the director after the effective date of this chapter, an actuarial opinion or memorandum that the director rejected because it did not meet the provisions of this chapter, including standards set by the Actuarial Standards Board in Actuarial Standards of Practice; or



(e)  Resigned or been removed as an actuary within the past five years as a result of acts or omissions indicated in any adverse report on examination or as a result of failure to adhere to generally accepted actuarial standards; and


(5)  Has not failed to notify the director of any action taken by the director of any other state similar to that under subdivision (4) of this section.


Source: 23 SDR 236, effective July 16, 1997; 25 SDR 13, effective August 9, 1998; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-52.


Law Implemented: SDCL 58-26-46.


References 


1.  Actuarial Standards of Practice, American Academy of Actuaries. Copies may be obtained free of charge on the website: http://www.actuarialstandardsboard.org/asops.htm.


2.  Qualification Standards for Actuaries Issuing Statements of Actuarial Opinion in the United States, effective January 1, 2008.


20:06:37:06.  Appointed actuary. An appointed actuary is a qualified actuary who is appointed or retained to prepare the statement of actuarial opinion required by this chapter either directly by or by the authority of the board of directors through an executive officer of the company. The company shall give the director timely written notice of the name, title, and, in the case of a consulting actuary, the name of the firms, and the manner of appointment or retention of each person appointed or retained by the company as an appointed actuary. The company must state in the notice that the person meets the requirements of § 20:06:37:05. The notice must state if any person appointed or retained as an appointed actuary replaces a previously appointed actuary, and give the reasons for replacement.


Once notice of an appointed actuary is furnished, no further notice is required; however, the company must give the director timely written notice if the actuary ceases to be appointed or retained as an appointed actuary or to meet the requirements in § 20:06:37:05.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-52.


Law Implemented: SDCL 58-26-46.


20:06:37:07.  Standards for asset adequacy analysis. The asset adequacy analysis required by this chapter:


(1)  Must conform to the standards of practice in Actuarial Standard of Practice No. 22, "Statements of Opinion Based on Asset Adequacy Analysis by Appointed Actuaries for Life or Health Insurers" adopted by the Actuarial Standards Board, September 2001, and on any additional standards under this chapter. These standards must form the basis of the statement of actuarial opinion in accordance with §§ 20:06:37:29 to 20:06:37:39, inclusive;


(2)  Shall be based on methods of analysis as are deemed appropriate for such purposes by the Actuarial Standards Board.


Source: 23 SDR 236, effective July 16, 1997; 25 SDR 13, effective August 9, 1998; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-47.


Law Implemented: SDCL 58-26-47.


Reference: Actuarial Standards of Practice, American Academy of Actuaries. Copies may be obtained free of charge on the website: http://www.actuarialstandardsboard.org/asops.htm.


20:06:37:08.  Liabilities to be covered. Pursuant to SDCL 58-26-46 to 58-26-55, inclusive, the statement of actuarial opinion applies to all business in force on the statement date, whether directly issued or assumed, regardless of when or where issued.


If the appointed actuary determines as the result of asset adequacy analysis that a reserve should be held in addition to the aggregate reserve held by the company and calculated in accordance with methods set forth in SDCL 58-26-75, 58-26-76, and 58-26-81 to 58-26-84, inclusive, the company must establish the additional reserve.


Additional reserves established under this section and considered not necessary in subsequent years may be released. Any amounts released must be disclosed in the actuarial opinion for the applicable year. The release of such reserves is not considered an adoption of a lower standard of valuation.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


Example: Statement of actuarial opinion would apply to reserves of Exhibits 5, 6, and 7, and claim liabilities in Exhibit 8, Part I of the annual statement and equivalent items in the separate account statement or statements pursuant to SDCL chapter 58-28.


20:06:37:09.  Required opinions. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:10.  Company categories. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:11.  Criteria for Category A company exemption. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:12.  Criteria for Category B company exemption. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:13.  Category A or Category B companies -- Required filing of actuarial opinion. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:14.  Criteria for Category C company exemption -- Required filing of actuarial opinion. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:15.  Required filing of actuarial opinion. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:16.  Category D company -- Required filing of actuarial opinion. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:17.  Contents of statement of actuarial opinion not including an asset adequacy analysis. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:18.  Recommended language. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:19.  Opening paragraph. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:20.  Regulatory paragraph. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:21.  Scope paragraph -- General requirements. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:22.  Scope paragraph -- Review of underlying records completed. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:23.  Scope paragraph -- Review of underlying records not completed. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:24.  Opinion paragraph. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:25.  Concluding paragraph. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:26.  Notation of change in actuarial assumptions. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:27.  Notation if actuary is unable to form an opinion. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:28.  Opinion as to the accuracy and completeness of the listings and summaries of policies in force. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:29.  Contents of statement of actuarial opinion based on asset adequacy analysis. The statement of actuarial opinion based on an asset adequacy analysis submitted in accordance with this section consists of the following:


(1)  A paragraph identifying the appointed actuary and the actuary's qualifications (see § 20:06:37:31);


(2)  A scope paragraph identifying the subjects on which an opinion is to be expressed and describing the scope of the appointed actuary's work, including a tabulation delineating the reserves and related actuarial items which have been analyzed for asset adequacy and the method of analysis (see § 20:06:37:32) and identifying the reserves and related actuarial items covered by the opinion which have not been analyzed;


(3)  A reliance paragraph describing those areas, if any, where the appointed actuary has deferred to other experts in developing data, procedures or assumptions, e.g., anticipated cash flows from currently owned assets, including variation in cash flows according to economic scenarios (see § 20:06:37:33). supported by a statement of each such expert in the form prescribed by § 20:06:37:39;


(4)  An opinion paragraph expressing the appointed actuary's opinion about the adequacy of the supporting assets to mature the liabilities (see § 20:06:37:36); and


(5)  One or more additional paragraphs as needed in individual company cases, as follows:



(a)  If the appointed actuary considers it necessary to state a qualification of the opinion;



(b)  If the appointed actuary must disclose an inconsistency between the method of analysis or basis of asset allocation used at the prior opinion date, and that used for this opinion;



(c)  If the appointed actuary must disclose whether additional reserves of the prior opinion date are released as of this opinion date, and the extent of the release;



(d)  If the appointed actuary chooses to add a paragraph briefly describing the assumptions which form the basis for the actuarial opinion.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:30.  Recommended language. The paragraphs contained in §§ 20:06:37:31 to 20:06:37:39, inclusive, must be included in the statement of actuarial opinion. The language may be modified as needed to meet the circumstances of a particular case, but the appointed actuary must use language which clearly expresses the actuary's professional judgment while retaining all pertinent aspects of the language provided in §§ 20:06:37:31 to 20:06:37:39, inclusive.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:31.  Opening paragraph. The opening paragraph must generally indicate the appointed actuary's relationship to the company and the actuary's qualifications to sign the opinion. For a company actuary, the opening paragraph of the actuarial opinion must read as follows:


I, [name], am [title] of [insurance company name] and a member of the American Academy of Actuaries. I was appointed by, or by the authority of, the Board of Directors of the insurer to render this opinion as stated in the letter to the director dated [insert date]. I meet the academy qualification standards for rendering the opinion and am familiar with the valuation requirements applicable to life and health insurance companies.


For a consulting actuary, the opening paragraph must contain a sentence similar to the following:


I, [name], a member of the American Academy of Actuaries, am associated with the firm of [name of consulting firm]. I have been appointed by, or by the authority of, the Board of Directors of [name of company] to render this opinion as stated in the letter to the director dated [insert date] I meet the academy qualification standards for rendering the opinion and am familiar with the valuation requirements applicable to life and health insurance companies.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:32  Scope paragraph. The scope paragraph must indicate a statement such as the following:


I have examined the actuarial assumptions and actuarial methods used in determining reserves and related actuarial items listed below, as shown in the annual statement of the company, as prepared for filing with state regulatory officials, as of December 31, 19[ ]. Tabulated below are those reserves and related actuarial items which have been subjected to asset adequacy analysis. [Insert tables of items subject to asset adequacy analysis contained in Appendix A at the end of this chapter].


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:33.  Notation of actuary's reliance upon experts. If the appointed actuary has relied on other experts to develop certain portions of the analysis, the reliance paragraph must include a statement such as the following:


I have relied on [name], [title] for [e.g., anticipated cash flows from currently owned assets, including variations in cash flows according to economic scenarios or certain critical aspects of the analysis performed in conjunction with forming my opinion], as certified in the attached statement. I have reviewed the information relied upon for reasonableness.


The statement of reliance on other experts must be accompanied by a statement by each of the experts in the form prescribed by § 20:06:37:39.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:34.  Reliance paragraph -- Examination of underlying assets and liability records completed. If the appointed actuary has examined the underlying asset and liability records, the reliance paragraph must also include the following:


My examination included review of the actuarial assumptions and actuarial methods and of the underlying basic asset and liability records and those tests of the actuarial calculations that I considered necessary. I also reconciled the underlying basic asset and liability records to [exhibits and schedules listed as applicable] of the company's current annual statement.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:35. Reliance paragraph -- Examination of underlying records not completed. If the appointed actuary has not examined the underlying records, but has relied upon data (e.g., listings and summaries of policies in force or asset records) prepared by the company, the reliance paragraph shall include a sentence such as the following:

In forming my opinion on [specify types of reserves] I relied upon data prepared by [name and title of company officer certifying in force records or other data] as certified in the attached statements. I evaluated that data for reasonableness and consistency. I also reconciled that data to [exhibits and schedules to be listed as applicable] of the company's current annual statement. In other aspects, my examination included review of the actuarial assumptions and actuarial methods used and tests of the calculations I considered necessary.


Such a section must be accompanied by a statement by each person relied upon in the form prescribed in § 20:06:37:39.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:36.  Opinion paragraph. The opinion paragraph must include the following:


In my opinion the reserves and related actuarial values concerning the statement items identified above:


(1)  Are computed in accordance with presently accepted actuarial standards consistently applied and are fairly stated, in accordance with sound actuarial principles;


(2)  Are based on actuarial assumptions which produce reserves at least as great as those called for in any contract provision as to reserve basis and method and are in accordance with all other contract provisions;


(3)  Meet the requirements of the insurance law and regulation of the state of [state of domicile] and are at least as great as the minimum aggregate amounts required by the state in which this statement is filed;


(4)  Are computed on the basis of assumptions consistent with those used in computing the corresponding items in the annual statement of the preceding year-end (with any exceptions noted below);


(5)  Include provision for all actuarial reserves and related statement items which ought to be established.


The reserves and related items, when considered in light of the assets held by the company with respect to such reserves and related actuarial items including, but not limited to, the investment earnings on such assets, and the considerations anticipated to be received and retained under such policies and contracts, make adequate provision, according to presently accepted actuarial standards of practice, for the anticipated cash flows required by the contractual obligations and related expenses of the company.


The actuarial methods, considerations and analyses used in forming my opinion conform to the applicable standards of practice as promulgated by the Actuarial Standards Board which standards are the basis of this statement of opinion.


This opinion is updated annually as required by statute. To the best of my knowledge, there have been no material changes from the applicable date of the annual statement to the date of the rendering of this opinion which should be considered in reviewing this opinion.

or


The following material change which occurred between the date of the statement for which this opinion is applicable and the date of this opinion should be considered in reviewing this opinion: (Describe the change or changes.)


[Note: Choose one of the two preceding paragraphs, as applicable.]


The impact of unanticipated events subsequent to the date of this opinion is beyond the scope of this opinion. The analysis of asset adequacy portion of this opinion should be viewed recognizing that the company's future experience may not follow all of the assumptions used in the analysis.

_____________________________________

Signature of Appointed Actuary

_____________________________________

Address of Appointed Actuary

_____________________________________

Telephone Number of Appointed Actuary

______________________________________

Date


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:37.  Assumptions for new issues. The adoption for new issues or new claims or other new liabilities of an actuarial assumption which differs from a corresponding assumption used for prior new issues or new claims or other new liabilities is not a change in actuarial assumptions within the meaning of §§ 20:06:37:29 to 20:06:37:39, inclusive.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:38.  Adverse opinions. If the appointed actuary is unable to form an opinion, then the actuary shall refuse to issue a statement of actuarial opinion. If the appointed actuary's opinion is adverse or qualified, then the actuary shall issue an adverse or qualified actuarial opinion explicitly stating the reason or reasons for that opinion. This statement follows the scope paragraph and precedes the opinion paragraph.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:39.  Reliance on information furnished by other persons. If the appointed actuary relies on the certification of others on matters concerning the accuracy or completeness of any data underlying the actuarial opinion, or the appropriateness of any other information used by the appointed actuary in forming the actuarial opinion, the actuarial opinion shall indicate any person the actuary has relied upon and a precise identification of the items subject to reliance. In addition, any person on whom the appointed actuary has relied shall provide a certification that precisely identifies the items on which the person is providing information and a statement as to the accuracy, completeness, or reasonableness, as applicable, of the items. This certification shall include the signature, title, company, address, and telephone number of the person rendering the certification, as well as the date on which it is signed. 


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:40.  Description of actuarial memorandum including an asset adequacy analysis and a regulatory asset adequacy issues summary. In accordance with SDCL 58-26-46 to 58-26-55, inclusive, the appointed actuary shall prepare a memorandum to the company describing the analysis done in support of the actuary's opinion regarding the reserves under §§ 20:06:37:29 to 20:06:37:39, inclusive. The memorandum must be made available for examination by the director upon the request of the director. The director shall return the memorandum to the company after examining it. The memorandum is not considered a record of the insurance division or subject to automatic filing with the director.


In preparing the memorandum, the appointed actuary may rely on, and include as a part of the actuary's own memorandum, memoranda prepared and signed by other actuaries who are qualified within the meaning of § 20:06:37:05 regarding the areas covered in the memoranda and who so state in their memoranda.


If the director requests a memorandum and no such memorandum exists or if the director finds that the analysis described in the memorandum fails to meet the standards of the Actuarial Standards Board or the standards and requirements of this chapter, the director may designate a qualified actuary to review the opinion and prepare a supporting memorandum. The reasonable and necessary expense of the independent review must be paid by the company but is directed and controlled by the director.


The reviewing actuary has the same status as an examiner for purposes of obtaining data from the company, and the work papers and documentation of the reviewing actuary are retained by the director. However, any  information provided by the company to the reviewing actuary and included in the work papers is considered to be material provided by the company to the director and must be kept confidential to the same extent as prescribed by SDCL chapter 58-3 for other material provided by the company to the director. The reviewing actuary may not be an employee of a consulting firm involved with the preparation of any prior memorandum or opinion for the insurer pursuant to this chapter for either the current year or any of the preceding three years.


In accordance with SDCL 58-26-46 to 58-26-55, inclusive, the appointed actuary shall prepare a regulatory asset adequacy issues summary, the contents of which are specified in § 20:06:37:41.01. The regulatory asset adequacy issues summary shall be submitted no later than March 15 of the year following the year for which a statement of actuarial opinion based on asset adequacy is required. The regulatory asset adequacy issues summary is to be kept confidential to the same extent and under the same conditions as the actuarial memorandum.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-49.


Law Implemented: SDCL 58-26-46, 58-26-47.


20:06:37:41.  Details of the memorandum section documenting asset adequacy analysis. If an actuarial opinion is provided, the memorandum must demonstrate that the analysis has been done in accordance with the standards for asset adequacy referred to in § 20:06:37:07 and any additional standards under this chapter. It must specify the following:


(1)  For reserves:



(a)  Product descriptions, including a market description, underwriting and other aspects of a risk profile, and the specific risks the appointed actuary considers significant;



(b)  Source of liability in force;



(c)  Reserve method and basis;



(d)  Investment reserves;



(e)  Reinsurance arrangements;



(f)  Identification of any explicit or implied guarantees made by the general account in support of benefits provided through a separate account or under a separate account policy or contract and the methods used by the appointed actuary to provide for the guarantees in the asset adequacy analysis;



(g)  Documentation of assumptions to test reserves for the following:




(i)      Lapse rates (both base and excess);




(ii)     Interest crediting rate strategy;




(iii)    Mortality;




(iv)    Policyholder dividend strategy;




(v)     Competitor or market interest rate;




(vi)    Annuitization rates;




(vii)   Commissions and expenses; and




(viii)  Morbidity.


The documentation of the assumption shall be such that an actuary reviewing the actuarial memorandum could form a conclusion as to the reasonableness of the assumptions;


(2)  For assets:



(a)  Portfolio descriptions, including a risk profile disclosing the quality, distribution, and types of assets;



(b)  Investment and disinvestment assumptions;



(c)  Source of asset data;



(d)  Asset valuation bases;



(e)  Documentation of assumptions made for:




(i)    Default costs;




(ii)   Bond call function;




(iii)  Mortgage prepayment function;




(iv)  Determining market value for assets sold due to disinvestment strategy; and




(v)   Determining yield on assets acquired through the investment strategy.


The documentation of the assumptions shall be such that an actuary reviewing the actuarial memorandum could form a conclusion as to the reasonableness of the assumptions;


(3)  For the analysis basis:



(a)  Methodology;



(b)  The rationale for the inclusion or the exclusion of different blocks of business and how pertinent risks were analyzed;



(c)  The rationale for the degree of rigor in analyzing different blocks of business (include in the rationale the level of materiality that was used in determining how rigorously to analyze different blocks of business); 



(d)  The criteria for determining asset adequacy (include in the criteria the precise basis for determining if assets are adequate to cover reserves under moderately adverse conditions or other conditions as specified in relevant actuarial standards of practice); and



(e)  Whether the impact of federal income taxes was considered and the method of treating reinsurance in the asset adequacy analysis;


(4)  Summary of material changes in methods, procedures, or assumptions from prior year's asset adequacy analysis;


(5)  A summary of results; and


(6)  Conclusion.


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-49.


Law Implemented: SDCL 58-26-46, 58-26-47.


20:06:37:41.01.  Details of the regulatory asset adequacy issues summary. The regulatory asset adequacy issues summary shall be signed and dated by the appointed actuary rendering the actuarial opinion and shall include:


(1)  Description of the scenarios tested, including whether those scenarios are stochastic or deterministic, and the sensitivity testing done relative to those scenarios. If negative ending surplus results under certain tests in the aggregate, the actuary should describe those tests and the amount of additional reserve as of the valuation date which, if held, would eliminate the negative aggregate surplus values. Ending surplus values shall be determined by either extending the projection period until the in-force and associated assets and liabilities at the end of the projection period are immaterial or by adjusting the surplus amount at the end of the projection period by an amount that appropriately estimates the value that can reasonably be expected to arise from the assets and liabilities in force;


(2)  The extent to which the appointed actuary uses assumptions in the asset adequacy analysis that are materially different than the assumptions used in the previous asset adequacy analysis;


(3)  The amount of reserves and the identity of the product lines that had been subjected to asset adequacy analysis in the prior opinion but were not subject to analysis for the current opinion;


(4)  Comments on any interim results that may be of significant concern to the appointed actuary;


(5)  The methods used by the actuary to recognize the impact of reinsurance on the company's cash flows, including both assets and liabilities, under each of the scenarios tested;


(6)  Whether the actuary has been satisfied that all options whether explicit or embedded, in any asset or liability, including but not limited to those affecting cash flows embedded in fixed income securities, and equity-like features in any investments have been appropriately considered in the asset adequacy analysis; and


(7)  The name of the company for which the regulatory asset adequacy issues summary is being supplied.


Source: 34 SDR 297, effective June 2, 2008.


General Authority: SDCL 58-26-49.


Law Implemented: SDCL 58-26-46, 58-26-47.


20:06:37:42.  Conformity to standards of practice. The memorandum must include the following statement concerning conformity to standards of practice:

Actuarial methods, considerations, and analyses used in the preparation of this memorandum conform to the applicable standards of practice, as promulgated by the Actuarial Standards Board, which form the basis for this memorandum.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-49.


Law Implemented: SDCL 58-26-46, 58-26-47.


20:06:37:43.  Additional consideration for analysis -- Aggregation. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:44.  Selection of assets for analysis. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:45.  Use of assets supporting the interest maintenance reserve and the asset valuation reserve. An appropriate allocation of assets in the amount of the interest maintenance reserve (IMR), whether positive or negative, must be used in any asset adequacy analysis. Analysis of risks regarding asset default may include an appropriate allocation of assets supporting the asset valuation reserve (AVR); these AVR assets may not be applied for any other risks related to reserve adequacy. Analysis of these and other risks may include assets supporting other mandatory or voluntary reserves available to the extent that these are not used for risk analysis and reserve support.


The amount of the assets used for the AVR must be disclosed in the table of reserves and liabilities of the opinion and in the memorandum. The method used for selecting particular assets or allocated portions of assets must be disclosed in the memorandum.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.


20:06:37:46.  Required interest scenarios. Repealed.


Source: 23 SDR 236, effective July 16, 1997; repealed, 34 SDR 297, effective June 2, 2008.


20:06:37:47.  Documentation. The appointed actuary must retain on file, for at least seven years, sufficient documentation to determine the procedures followed, the analyses performed, the bases for assumptions, and the results obtained.


Source: 23 SDR 236, effective July 16, 1997.


General Authority: SDCL 58-26-46, 58-26-47, 58-26-50.


Law Implemented: SDCL 58-26-46, 58-26-47, 58-26-50.
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SEE: § 20:06:37:32


Source: 23 SDR 236, effective July 16, 1997; 34 SDR 297, effective June 2, 2008.

APPENDIX A

ASSET ADEQUACY TESTED AMOUNTS - RESERVES AND LIABILITIES

	Asset Adequacy Tested Amounts - Reserves and Liabilities

	Statement Item
	Formula

Reserves
(1)
	Additional

Actuarial

Reserves
(a) (2)
	Analysis

Method
(b)
	Other

Amount

(3)
	Total

Amount

(1)+(2)+(3)

(4)

	Exhibit 5

A  Life Insurance
	-
	-
	-
	-
	-

	B  Annuities
	-
	-
	-
	-
	-

	C  Supplementary Contracts Involving

Life Contingencies
	-
	-
	-
	-
	-

	D  Accidental Death Benefit
	-
	-
	-
	-
	-

	E  Disability - Active
	-
	-
	-
	-
	-

	F  Disability - Disabled
	-
	-
	-
	-
	-

	G  Miscellaneous
	-
	-
	-
	-
	-

	Total (Exhibit 5, Page 3, Line 1)
	-
	-
	-
	-
	-

	Exhibit 6

A  Active Life Reserve
	-
	-
	-
	-
	-

	B  Claim Reserve
	-
	-
	-
	-
	-

	Total (Exhibit 6,

Page 3, Line 1)
	-
	-
	-
	-
	-


	Exhibit 7

Premium and other

Deposit Funds
	-
	-
	-
	-
	-

	Guaranteed Interest

Contracts 
	-
	-
	-
	-
	-

	Other
	-
	-
	-
	-
	-

	Supplemental

Contracts and

Annuities Certain
	-
	-
	-
	-
	-


	Dividend

Accumulations or

Refunds
	-
	-
	-
	-
	-

	Total Exhibit 7

(Page 3, Line 3)
	-
	-
	-
	-
	-

	Exhibit 8 Part 1

1 Life (Page 3, Line 

4.1)
	-
	-
	-
	-
	-

	2 Health (Page 3, 

Line 4.2)
	-
	-
	-
	-
	-

	Total Exhibit 8, Part 1
	-
	-
	-
	-
	-

	Separate Accounts

(Page 3 of the Annual

Statement of the

Separate Accounts,

· Lines 1, 2, 3.1, 3.2, 3.3)
	-
	-
	-
	-
	-

	TOTAL RESERVES
	-
	-
	-
	-
	-

	

	IMR (General Account, Page _____ Line _____)
	-

	(Separate Accounts, Page _____ Line _____)
	-

	AVR (Page _____ Line _____)
	(c)

	Net Deferred and Uncollected Premium
	-


(a)  The additional actuarial reserves are the reserves established under paragraphs 2 and 3 of § 20:06:37:08.

(b)  The appointed actuary should indicate the method of analysis, determined in accordance with the standards for asset adequacy analysis referred to in § 20:06:37:07, by means of symbols that should be defined in footnotes to the table.

(c)  Allocated amount of Asset Valuation Reserve (AVR).
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20:06:38:01.  Definitions. Terms used in this chapter mean:


(1)  Actuarial Standards Board," the board established by the American Academy of Actuaries to develop and promulgate standards of actuarial practice;


(2)  "Assumed expenses," expenses as calculated in § 20:06:38:34 that may be used in the calculation of the disciplined current scale for a policy form; 


(3)  "Basic Illustration," a ledger or proposal used in the sale of a life insurance policy that shows both guaranteed and nonguaranteed elements;


(4)  "Contract premium," the gross premium that is required to be paid under a fixed premium policy, including the premium for a rider for which benefits are shown in the illustration;


(5)  "Currently payable scale," a scale of nonguaranteed elements in effect for a policy form as of the preparation date of the illustration or declared to become effective within the next 95 days;


(6)  "Generic name," a short title descriptive of the policy being illustrated, such as "whole life," "term life," or "flexible premium adjustable life";


(7)  "Guaranteed elements," the premiums, benefits, values, credits, or charges under a policy of life insurance that are guaranteed and determined at issue;


(8)  "Illustrated scale," a scale of nonguaranteed elements currently being illustrated that is not more favorable to the policy owner than the lesser of the disciplined current scale or the currently payable scale;


(9)  "Illustration," a presentation or depiction that includes nonguaranteed elements of a policy of life insurance over a period of years and that is either a "basic illustration," a "supplemental illustration," or an "in-force illustration";


(10)  "Illustration actuary,"  an actuary meeting the requirements of § 20:06:38:25 who certifies to illustrations based on the standard of practice contained in the Actuarial Standard of Practice No. 24 - Compliance With The NAIC Life Insurance Illustrations Model Regulation, effective March 31, 1996;


(11)  "In-force illustration,"  an illustration furnished at any time after the policy that it depicts has been in force for one year or more;


(12)  "Lapse-supported illustration," an illustration of a policy form failing the test of self-supporting as defined in this section, under a modified persistency rate assumption using persistency rates underlying the disciplined current scale for the first 5 years and 100 percent policy persistency thereafter;


(13)  "Minimum assumed expenses," the minimum expenses that may be used in the calculation of the disciplined current scale for a policy form;


(14)  "Nonterm group life," a group policy or individual policies of life insurance which are issued to members of an employer group or another permitted group and which meet the following requirements:



(a)  Every plan of coverage was selected by the employer or another group representative;



(b)  Some portion of the premium is paid by the group or through payroll deduction; and



(c)  Group underwriting or simplified underwriting is used;


(15)  "Nonguaranteed elements,"  the premiums, benefits, values, credits, or charges under a policy of life insurance that are not guaranteed and determined at issue;


(16)  "Policy owner," the owner named in the policy or the certificate holder in the case of a group policy;


(17)  "Premium outlay," the amount of premium assumed to be paid by the policy owner or other premium payer out-of-pocket;


(18)  "Second-or-later-to-die policies," life insurance policies which insure two or more lives and pay the death proceeds upon the death of the second or last insured to die;


(19)  "Self-supporting illustration," an illustration of a policy form for which it can be demonstrated that, when using experience assumptions underlying the disciplined current scale, for all illustrated points in time on or after the fifteenth policy anniversary or the twentieth policy anniversary for second-or-later-to-die policies, or upon policy expiration if sooner, the accumulated value of all policy cash flows equals or exceeds the total policy owner value available, including cash surrender values and any other illustrated benefit amounts available at the policy owner’s election.


Source: 23 SDR 228, effective July 1, 1997; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

Reference: Actuarial Standards of Practice, American Academy of Actuaries. Copies may be obtained free of charge on the website: http://www.actuarialstandardsboard.org/asops.htm.

20:06:38:02.  Applicability and scope. This chapter applies to all group and individual life policies and certificates sold on or after the effective date of this chapter except the following:


(1)  Variable life insurance;


(2)  Individual and group annuity contracts;


(3)  Credit life insurance; and


(4)  Life insurance policies with no illustrated death benefits on any individual exceeding $10,000.

Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:03.  Policies to be illustrated. Each insurer marketing policies to which this chapter is applicable shall notify the director whether a policy form is to be marketed with or without an illustration. For all policy forms being actively marketed on the effective date of this chapter, the insurer shall identify in writing those forms and whether or not an illustration will be used with them. For policy forms filed after the effective date of this chapter, the identification shall be made at the time of filing. Any previous identification may be changed by notice to the director.


If the insurer identifies a policy form as one to be marketed without an illustration, any use of an illustration for any policy using that form prior to the first policy anniversary is prohibited.


If a policy form is identified by the insurer as one to be marketed with an illustration, a basic illustration prepared and delivered in accordance with this chapter is required. However, a basic illustration need not be provided to individual members of a group or to individuals insured under multiple lives coverage issued to a single applicant unless the coverage is marketed to these individuals. The illustration furnished an applicant for a group life insurance policy or policies issued to a single applicant on multiple lives may be either an individual or composite illustration representative of the coverage on the lives of members of the group or the multiple lives covered.


Potential enrollees of nonterm group life subject to this chapter must be furnished a quotation with the enrollment materials. The quotation shall show potential policy values for sample ages and policy years on a guaranteed and nonguaranteed basis applicable to the group and the coverage. This quotation is not considered an illustration for purposes of this chapter, but all information provided must be consistent with the illustrated scale. A basic illustration must be provided at delivery of the certificate to enrollees for nonterm group life who enroll for more than the minimum premium necessary to provide pure death benefit protection. In addition, the insurer must make a basic illustration available to any non-term group life enrollee who requests it.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:04.  Information required in illustration. An illustration used in the sale of a life insurance policy must satisfy the applicable requirements of this chapter, be clearly labeled “life insurance illustration,” and contain the following basic information:


(1)  The name of the insurer;


(2)  The name and business address of the agent or the insurer’s authorized representative, if any;


(3)  The name, age, and sex of the proposed insured, unless a composite illustration is permitted under this chapter;


(4)  The underwriting or rating classification on which the illustration is based;


(5)  The generic name of the policy, the company product name, if different, and the form number;


(6)  The initial death benefit; and


(7)  The dividend option election or application of nonguaranteed elements, if applicable.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:05.  Prohibited practices. When using an illustration in the sale of a life insurance policy, an insurer or its agents or other authorized representatives may not do any of the following:


(1)  Represent the policy as anything other than a life insurance policy;


(2)  Use or describe nonguaranteed elements in a manner that is misleading or has the capacity or tendency to mislead;


(3)  State or imply that the payment or amount of nonguaranteed elements is guaranteed;


(4)  Use an illustration that does not comply with the requirements of this chapter;


(5)  Use an illustration that at any policy duration depicts policy performance more favorable to the policy owner than that produced by the illustrated scale of the insurer whose policy is being illustrated;


(6)  Provide an applicant with an incomplete illustration;


(7)  Represent in any way that premium payments will not be required for each year of the policy in order to maintain the illustrated death benefits, unless that is the fact;


(8)  Use the term “vanish” or “vanishing premium,” or a similar term that implies the policy becomes paid up, to describe a plan for using nonguaranteed elements to pay a portion of future premiums;


(9)  Except for policies that can never develop nonforfeiture values, use an illustration that is lapse-supported; or


(10)  Use an illustration that is not self-supporting.


Source: 23 SDR 228, effective July 1, 1997.


General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5, 58-33-5.1, 58-33-6.


20:06:38:06.  Interest rate illustrations. If an interest rate used to determine the illustrated non-guaranteed elements is shown, it may not be greater than the earned interest rate underlying the disciplined current scale.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:07.  Standards for basic illustrations -- Format. A basic illustration must conform with the following requirements:


(1)  The illustration must be labeled with the date on which it was prepared;


(2)  Each page, including any explanatory notes or pages, must be numbered and show its relationship to the total number of pages in the illustration (e.g., the fourth page of a seven-page illustration must be labeled, "page 4 of 7 pages");


(3)  The assumed dates of payment receipt and benefit payout within a policy year must be clearly identified;


(4)  If the age of the proposed insured is shown as a component of the tabular detail, it must be the issue age plus the numbers of years the policy is assumed to have been in force;


(5)  The assumed payments on which the illustrated benefits and values are based must be identified as premium outlay or contract premium, as applicable.  For policies that do not require a specific contract premium, the illustrated payments must be identified as premium outlay;


(6)  Guaranteed death benefits and values available upon surrender, if any, for the illustrated premium outlay or contract premium must be shown and clearly labeled guaranteed;


(7)  If the illustration shows any nonguaranteed elements, they may not be based on a scale more favorable to the policy owner than the insurer’s illustrated scale at any duration. These elements must be clearly labeled nonguaranteed;


(8)  The guaranteed elements, if any, must be shown before corresponding non-guaranteed elements and must be specifically referred to on any page of an illustration that shows or describes only the non-guaranteed elements (e.g., "see page one for guaranteed elements");


(9)  The account or accumulation value of a policy, if shown, must be identified by the name this value is given in the policy being illustrated and shown in close proximity to the corresponding value available upon surrender;


(10)  The value available upon surrender must be identified by the name this value is given in the policy being illustrated and must be the amount available to the policy owner in a lump sum after deduction of surrender charges, policy loans, and policy loan interest, as applicable;


(11)  Illustrations may show policy benefits and values in graphic or chart form in addition to the tabular form;


(12)  Any illustration of nonguaranteed elements must be accompanied by a statement indicating the following:



(a)  The benefits and values are not guaranteed;



(b)  The assumptions on which they are based are subject to change by the insurer; and



(c)  Actual results may be more or less favorable;


(13)  If the illustration shows that the premium payer has the option to allow policy charges to be paid using nonguaranteed values, the illustration must clearly disclose that a charge continues to be required and that, depending on actual results, the premium payer may need to continue or resume premium outlays. Similar disclosure must be made for premium outlay of lesser amounts or shorter durations than the contract premium. If a contract premium is due, the premium outlay display may not be left blank or show zero unless it is accompanied by an asterisk or similar mark to draw attention to the fact that the policy is not paid up;


(14)  If the applicant plans to use dividends or policy values, guaranteed or nonguaranteed, to pay all or a portion of the contract premium or policy charges, or for any other purpose, the illustration may reflect those plans and the impact on future policy benefits and values.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:08.  Standards for basic illustrations -- Narrative summary. A basic illustration must include the following in the narrative summary:


(1)  A brief description of the policy being illustrated, including a statement that it is a life insurance policy;


(2)  A brief description of the premium outlay or contract premium, as applicable, for the policy. For a policy that does not require payment of a specific contract premium, the illustration must show the premium outlay that must be paid to guarantee coverage for the term of the contract, subject to maximum premiums allowable to qualify as a life insurance policy under the applicable provisions of § 7702 of the Internal Revenue Code as in effect on June 1, 1997;


(3)  A brief description of any policy features, riders, or options, guaranteed or nonguaranteed, shown in the basic illustration and the impact they may have on the benefits and values of the policy;


(4)  Identification and a brief definition of column headings and key terms used in the illustration; and


(5)  A statement containing in substance the following:  "This illustration assumes that the currently illustrated nonguaranteed elements will continue unchanged for all years shown. This is not likely to occur, and actual results may be more or less favorable than those shown."


Source: 23 SDR 228, effective July 1, 1997.


General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:09.  Standards for basic illustrations -- Numeric summary. Following the narrative summary, a basic illustration must include a numeric summary of the death benefits and values and the premium outlay and contract premium, as applicable. For a policy that provides for a contract premium, the guaranteed death benefits and values must be based on the contract premium. This summary must be shown for at least policy years 5, 10 and 20 and at age 70, if applicable, on the three bases listed in this section.  For multiple life policies the summary must show policy years 5, 10, 20 and 30.  The three bases are as follows:


(1)  Policy guarantees;


(2)  Insurer’s illustrated scale;


(3)  Insurer’s illustrated scale used but with the nonguaranteed elements reduced as follows:



(a)  Dividends at 50 percent of the dividends contained in the illustrated scale used;



(b)  Nonguaranteed credited interest at rates that are the average of the guaranteed rates and the rates contained in the illustrated scale used; and



(c)  All nonguaranteed charges, including charges for term insurance, mortality, and expenses, at rates that are the average of the guaranteed rates and the rates contained in the illustrated scale used.


In addition, if coverage would cease prior to policy maturity or age 100, the year in which coverage ceases must be identified for each of the three bases.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:10.  Standards for basic illustrations -- Statements. Statements substantially similar to the following must be included on the same page as the numeric summary and signed by the applicant, or the policy owner in the case of an illustration provided at time of delivery, as required in this chapter:


(1)  A statement to be signed and dated by the applicant or policy owner reading as follows:  "I have received a copy of this illustration and understand that any nonguaranteed elements illustrated are subject to change and could be either higher or lower. The agent has told me they are not guaranteed."; and


(2)  A statement to be signed and dated by the insurance agent or other authorized representative of the insurer reading as follows:  "I certify that this illustration has been presented to the applicant and that I have explained that any nonguaranteed elements illustrated are subject to change. I have made no statements that are inconsistent with the illustration." 


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:11.  Standards for basic illustrations -- Tabular detail.  A basic illustration must include the following tabular detail for at least each policy year from one to ten and for every fifth policy year thereafter ending at age 100, policy maturity, or final expiration and, except for term insurance beyond the twentieth year, for any year in which the premium outlay and contract premium, if applicable, is to change:


(1)  The premium outlay and mode the applicant plans to pay and the contract premium, as applicable; 


(2)  The corresponding guaranteed death benefit, as provided in the policy; and


(3)  The corresponding guaranteed value available upon surrender, as provided in the policy.


For a policy that provides for a contract premium, the guaranteed death benefit and value available upon surrender must correspond to the contract premium. Nonguaranteed elements may be shown if described in the contract. In the case of an illustration for a policy on which the insurer intends to credit terminal dividends, they may be shown if the insurer’s current practice is to pay terminal dividends. If any nonguaranteed elements are shown, they must be shown at the same durations as the corresponding guaranteed elements, if any. If no guaranteed benefit or value is available at any duration for which a nonguaranteed benefit or value is shown, a zero must be displayed in the guaranteed column.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:12.  Standards for supplemental illustrations. The supplemental illustration must include a notice referring to the basic illustration for guaranteed elements and other important information. A supplemental illustration may be provided as long as:

(1)  It is appended to, accompanied by, or preceded by a basic illustration that complies with this chapter;


(2)  The nonguaranteed elements shown are not more favorable to the policy owner than the corresponding elements based on the scale used in the basic illustration;


(3)  It contains the same statement required of a basic illustration that nonguaranteed elements are not guaranteed; and


(4)  For a policy that has a contract premium, the contract premium underlying the supplemental illustration is equal to the contract premium shown in the basic illustration. For policies that do not require a contract premium, the premium outlay underlying the supplemental illustration must be equal to the premium outlay shown in the basic illustration.


The supplemental illustration may be presented in a format differing from the basic illustration, but may only depict a scale of nonguaranteed elements that is permitted in a basic illustration.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:13.  Basic illustration -- Use in sale of policy. If a basic illustration is used by an insurance agent or other authorized representative of the insurer in the sale of a life insurance policy and the policy is applied for as illustrated, a copy of that illustration, signed in accordance with this chapter, must be submitted to the insurer at the time of policy application. A printed copy also must be delivered to the applicant no later than at the time the application is submitted to the insurer.


However, if the illustration is displayed on a computer screen, the insurance agent or other representative of the insurer may provide the applicant with an acknowledgment in lieu of the illustration. The acknowledgment must meet the following requirements:


(1)  The acknowledgment must be signed by the applicant and the agent;


(2)  One copy of the signed acknowledgment must be left with the applicant, and one copy must be submitted with the application. However, if the acknowledgement is presented electronically, the replacing insurer shall mail the applicant a copy of the acknowledgement within five business days after the application is submitted to the replacing insurer;


(3)  The personal and policy information on which the computer screen illustration was based must be itemized in accordance with § 20:06:38:04;


(4)  The acknowledgment must list the guaranteed and nonguaranteed interest rates illustrated; 


(5)  The acknowledgment must include the generic name of any rider illustrated, the company product name, if different, and the form number;


(6)  The acknowledgment must contain a certification by the agent that the illustration used conforms to the information in the acknowledgment; and


(7)  The acknowledgment must state that an illustration conforming to the policy as issued will be prepared and personally delivered by the agent on or before delivery of the policy.


A sample acknowledgment is contained in Appendix B at the end of this chapter. If an acknowledgment is used, an illustration conforming to the policy as issued must be sent with the policy.


If the policy is issued other than as applied for, a revised basic illustration conforming to the policy as issued must be sent with the policy. The revised illustration must conform to the requirements of this chapter, must be labeled "Revised Illustration" and must be signed and dated by the applicant or policy owner and agent or another authorized representative of the insurer no later than the time the policy is delivered. A printed copy must be delivered to the insurer and the policy owner.


Source: 23 SDR 228, effective July 1, 1997; 24 SDR 33, effective September 22, 1997; 31 SDR 214, effective July 6, 2005.


General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.


20:06:38:14.  Basic illustration -- Not used in sale of policy. If no illustration is used by an insurance agent or other authorized representative in the sale of a life insurance policy or if the policy is applied for other than as illustrated, the agent or representative must certify to that effect in writing on a form provided by the insurer. On the same form, the applicant must acknowledge that no illustration conforming to the policy applied for was delivered and must further acknowledge an understanding that an illustration conforming to the policy as issued will be delivered no later than at the time of policy delivery. This form must be submitted to the insurer at the time of policy application.


If the policy is issued, a basic illustration conforming to the policy as issued shall be sent with the policy and signed no later than the time the policy is delivered. A copy must be delivered to the insurer and the policy owner.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:15.  Basic illustration -- Delivery by mail. If the basic illustration or revised illustration is sent to the applicant or policy owner by mail from the insurer, it must include instructions for the applicant or policy owner to sign the duplicate copy of the numeric summary page of the illustration for the policy issued and return the signed copy to the insurer. The insurer’s obligation under this section is satisfied if it can demonstrate that it has made a diligent effort to secure a signed copy of the numeric summary page. The requirement to make a diligent effort is satisfied if the insurer includes in the mailing a self-addressed postage prepaid envelope with instructions for the return of the signed numeric summary page.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.

20:06:38:16.  Basic illustration -- Retention by insurer. A copy of the basic illustration and a revised basic illustration, if any, signed as applicable, along with any certification that either no illustration was used or that the policy was applied for other than as illustrated, must be retained by the insurer until three years after the policy is no longer in force.  A copy need not be retained if no policy is issued.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:17.  Annual report -- Requirement. If a policy is designated as one for which illustrations will be used, the insurer must provide each policy owner with an annual report on the status of the policy. 


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:18.  Annual report -- Content for universal life policies. The annual report for universal life policies must include the following: 


(1)  The beginning and end date of the current report period;


(2)  The policy value at the end of the previous report period and at the end of the current report period;


(3)  The total amounts that have been credited or debited to the policy value during the current report period, identifying each by type (e.g., interest, mortality, expense, and riders);


(4)  The current death benefit at the end of the current report period on each life covered by the policy;


(5)  The net cash surrender value of the policy as of the end of the current report period;


(6)  The amount of outstanding loans, if any, as of the end of the current report period; and


(7)  For fixed premium policies, assuming guaranteed interest, mortality, and expense loads and continued scheduled premium payments, the policy’s net cash surrender value is such that it would not maintain insurance in force until the end of the next reporting period, a notice to this effect must be included in the report; or


(8)  For flexible premium policies, assuming guaranteed interest, mortality, and expense loads, the policy’s net cash surrender value will not maintain insurance in force until the end of the next reporting period unless further premium payments are made, a notice to this effect must be included in the report.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.


20:06:38:19.  Annual report -- Content for all other policies. The annual report for policies other than universal life must include the following:


(1)  The current death benefit;


(2)  The annual contract premium;


(3)  The current cash surrender value;


(4)  The current dividend;


(5)  The application of current dividend; and


(6)  The amount of outstanding loan.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.


20:06:38:20.  Annual report -- Policies without nonforfeiture values. Insurers writing life insurance policies that do not build nonforfeiture values must provide an annual report on these policies only for those years when a change has been made to nonguaranteed policy elements by the insurer.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.

20:06:38:21.  Annual report -- Notice if in-force illustration not included. If the annual report does not include an in-force illustration, it must contain the following notice displayed prominently: "IMPORTANT POLICY OWNER NOTICE: You should consider requesting more detailed information about your policy to understand how it may perform in the future. You should not consider replacement of your policy or make changes in your coverage without requesting a current illustration. You may annually request, without charge, such an illustration by calling [insurer’s phone number], writing to [insurer’s name] at [insurer’s address], or contacting your agent. If you do not receive a current illustration of your policy within 30 days from your request, you should contact your state insurance department." The insurer may vary the sequential order of the methods for obtaining an in-force illustration.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:22.  Annual report -- Notice of change in nonguaranteed elements. If an adverse change in nonguaranteed elements that could affect the policy has been made by the insurer since the last annual report, the annual report must contain a notice of that fact and the nature of the change prominently displayed.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:23.  In-force illustration -- Furnished at policy owner’s request. Upon the request of the policy owner, the insurer must furnish an in-force illustration of current and future benefits and values based on the insurer’s present illustrated scale. This illustration must comply with the requirements of §§ 20:06:38:04, 20:06:38:05, 20:06:38:07, and 20:06:38:11. No signature or other acknowledgment of receipt of this illustration may be required.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:24.  Annual certification -- Disciplined current scale and illustrated scales. The board of directors of each insurer shall appoint one or more illustration actuaries to certify the following:


(1)  The disciplined current scale used in illustrations is in conformity with standards contained in the Actuarial Standard of Practice No. 24 - Compliance with the NAIC Life Insurance Illustrations Model Regulation, effective March 31, 1996, to the extent that those standards are consistent with provisions of this chapter; and 


(2)  The illustrated scales used in insurer-authorized illustrations meet the requirements of this chapter.


Source: 23 SDR 228, effective July 1, 1997; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003.

General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.

Reference: Actuarial Standards of Practice, American Academy of Actuaries. Copies may be obtained free of charge on the website: http://www.actuarialstandardsboard.org/asops.htm.


20:06:38:25.  Illustration actuary requirements. The illustration actuary must meet the following requirements:


(1)  Be a member in good standing of the American Academy of Actuaries;


(2)  Be familiar with the standard of practice regarding life insurance policy illustrations;


(3)  Not have been found by the director, following notice and hearing, to have done any of the following:



(a)  Violated any provision of, or any obligation imposed by, SDCL Title 58 or other law in the course of dealings as an illustration actuary;



(b)  Been found guilty of fraudulent or dishonest practices;



(c)  Demonstrated incompetence, lack of cooperation, or untrustworthiness to act as an illustration actuary; or



(d)  Resigned or been removed as an illustration actuary within the past five years as a result of acts or omissions indicated in any adverse report on examination or as a result of a failure to adhere to generally acceptable actuarial standards; 


(4)  Not fail to notify the director of any action taken by a commissioner of another state for an action similar to that under subdivision (3) of this section.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


Cross-Reference: Definitions, § 20:06:37:01.


20:06:38:26.  Change of illustration actuary. If an insurer changes the illustration actuary responsible for all or a portion of the company’s policy forms, the insurer must notify the director of that fact promptly and disclose the reason for the change.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.

20:06:38:27.  Annual certification -- Currently payable scale. The illustration actuary must disclose in the annual certification whether, since the last certification, a currently payable scale applicable for business issued within the previous five years and within the scope of the certification has been reduced for reasons other than changes in the experience factors underlying the disciplined current scale. If nonguaranteed elements illustrated for new policies are not consistent with those illustrated for similar in-force policies, this must be disclosed in the annual certification. If nonguaranteed elements illustrated for both new and in-force policies are not consistent with the nonguaranteed elements actually being paid, charged, or credited to the same or similar forms, this must be disclosed in the annual certification.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:28.  Annual certification -- Expenses. The illustration actuary must disclose in the annual certification the method used to allocate overhead expenses for all illustrations and the method of determining assumed expenses for all policy forms.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:29.  Annual certification -- Additional certifications. The illustration actuary must file a certification with the board and with the director annually for all policy forms for which illustrations are used and before a new policy form is illustrated.


If an error in a previous certification is discovered, the illustration actuary must notify the board of directors of the insurer and the director promptly.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:30.  Annual certification -- Inability to certify scale. If an illustration actuary is unable to certify the scale for any policy form illustration the insurer intends to use, the actuary must notify the board of directors of the insurer and the director promptly of the inability to certify.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:31.  Annual certification -- Officer of the insurer. A responsible officer of the insurer, other than the illustration actuary, must certify annually that the illustration formats meet the requirements of this chapter and that the scales used in insurer-authorized illustrations are those scales certified by the illustration actuary and that the company has provided its agents with information about the expense allocation method used by the company in its illustrations and disclosed as required in § 20:06:38:28.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.


20:06:38:32.  Annual certification -- Date due. The annual certification must be provided to the director each year by a date determined by the insurer.


Source: 23 SDR 228, effective July 1, 1997.

General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:33.  Disciplined current scale. The disciplined current scale is a scale of nonguaranteed elements constituting a limit on illustrations currently being illustrated by an insurer that is reasonably based on actual recent historical experience.  The disciplined current scale must meet the following requirements:


(1)  Be in conformity with actuarially accepted standards;


(2)  Reflect only actions that have already been taken or events that have already occurred;


(3)  Not permit a disciplined current scale to include any projected trends of improvements in experience or any assumed improvements in experience beyond the illustration date; and


(4)  Not permit assumed expenses to be less than minimum assumed expenses.


Source: 23 SDR 228, effective July 1, 1997; 26 SDR 26, effective September 1, 1999; 27 SDR 54, effective December 4, 2000; 30 SDR 39, effective September 28, 2003; 33 SDR 59, effective October 5, 2006.


General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:34.  Expenses. Each year, the insurer shall choose the method used to allocate overhead expenses for all illustrations and the method of determining assumed expenses for all policy forms from the following:


(1)  Fully allocated expenses;


(2)  Marginal expenses;


(3)  The generally recognized expense table in Appendix A at the end of this chapter; or


(4)  Another generally recognized expense table based on fully allocated expenses representing a significant portion of insurance companies and approved by the director pursuant to § 20:06:38:35.


For the purpose of determining assumed expenses, marginal expenses may be used only if greater than a generally recognized expense table. If no generally recognized expense table is approved, fully allocated expenses must be used.


Source: 23 SDR 228, effective July 1, 1997.


General Authority: SDCL 58-33-5.1.

Law Implemented: SDCL 58-33-5.1.

20:06:38:35.  Generally recognized expense table -- Approval. The director may approve any generally recognized expense table based on fully allocated expenses representing a significant portion of insurance companies if the expense table has been approved by the National Association of Insurance Commissioners and the director determines that the expense table provides adequate protection for the insurance buying public of this state.


Source: 23 SDR 228, effective July 1, 1997.


General Authority: SDCL 58-33-5.1.


Law Implemented: SDCL 58-33-5.1.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

GENERALLY RECOGNIZED EXPENSE TABLE APPROVED BY THE DIRECTOR

Chapter 20:06:38

APPENDIX A

SEE: § 20:06:38:34


Source: 23 SDR 228, effective July 1, 1997.
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SEE: § 20:06:38:13


Source: 24 SDR 33, effective September 22, 1997.

SAMPLE ACKNOWLEDGMENT

I certify that I displayed a computer screen illustration for ______________________ that complies with state requirements and for which no hard copy was furnished. The illustration was based on the following personal and policy information:

1.
Gender










Male _____

Female _____

2.
Age











_______________________________

3.
Underwriting or rating class




_______________________________

4.
Type of policy








_______________________________

5.
Type of rider








_______________________________

6.
Initial death benefit






_______________________________

7.
Dividend option election





_______________________________


(or application of non-


guaranteed elements, if


applicable)

8.
Guaranteed interest rate(s)




_______________________________

9.
Nonguaranteed interest rate(s)



_______________________________















_______________________________















AGENT















DATE:_________________________

I acknowledge that I viewed a computer screen illustration based on the information as stated above.  No hard copy of the illustration was furnished.  I understand that an illustration conforming to the policy as issued will be provided to me no later than at the time the policy is delivered.















_______________________________















APPLICANT















DATE:_________________________

An illustration conforming to the requirements of the model must be prepared and personally delivered by the agent on or before delivery of the policy.

CHAPTER 20:06:39

INDIVIDUAL PLANS

Section

20:06:39:01






Dual eligibility.

20:06:39:02






Creditable coverage and preexisting waiting periods for newborn and adopted children.

20:06:39:03






Permissible rating factors.

20:06:39:04






Certificates required upon loss of coverage.

20:06:39:05






Standards for determinations on length of preexisting waiting periods.

20:06:39:06






College plans -- Bona fide association plans.
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Requirements for breaks in coverage when applying for a new policy.
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Active marketing required.
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Prohibited practices.

20:06:39:10






Prohibited compensation arrangements.

20:06:39:11 to 20:06:39:18


Repealed.
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Guaranteed issue -- Effective date of coverage.

20:06:39:20






Guaranteed issue -- Tolling of 63-day time frame.

20:06:39:20.01 to 20:06:39:20.04
Repealed.
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Effective date of guaranteed issue plan.

20:06:39:20.06





Notice requirements regarding guaranteed issue when rejecting applications.
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Definition of ordinarily prudent person in preexisting condition clauses.
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Fair market standards for carriers.
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Group applicability to individual market.
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Requirements for standard plan -- Schedule of benefits.

20:06:39:25






Requirements for standard plan -- Eligible expenses.

20:06:39:26






Requirements for standard plan -- Allowable exceptions and limitations.

20:06:39:27






Requirements for basic plan -- Schedule of benefits.

20:06:39:28






Requirements for basic plan -- Eligible expenses.

20:06:39:29






Requirements for basic plan -- Allowable exceptions and limitations.

20:06:39:30






Usual, customary, and reasonable charges for standard and basic plans.

20:06:39:31






Network available for standard and basic plans.

20:06:39:32






Contract of more than six months -- Defined.

20:06:39:33






Coverages prior to August 1, 2003.

20:06:39:34






Disclosure requirements.

20:06:39:35






Policy not subject to group requirements.

20:06:39:36






Medically necessary leave of absence defined.

20:06:39:37






Dependent coverage.

20:06:39:38






Notification.

20:06:39:39






Continued application in case of changed coverage.

20:06:39:40






Effective date.

20:06:39:41






Creditable coverage -- Children's Health Insurance Program.

20:06:39:42






Association health insurance plans subject to individual market rating requirements.

20:06:39:43






Definitions.

20:06:39:44






Prohibition on genetic information in setting premium rates.

20:06:39:45






Limitation on requesting or requiring genetic testing.

20:06:39:46






Exceptions to requiring genetic testing.

20:06:39:47






Research exception.

20:06:39:48






Prohibitions on collection of genetic information for underwriting purposes.

20:06:39:49






Medical appropriateness.

20:06:39:50






Collection of genetic information prior to or in connection with enrollment.

20:06:39:51






Incidental collection exception.

20:06:39:52






Prohibition on genetic information as a condition of eligibility.

20:06:39:53






Prohibition on genetic information is preexisting condition.

20:06:39:54






Medicare supplemental health insurance.

20:06:39:55






Applicability to excepted benefits.

20:06:39:56






Effective date.

Appendix A
Example of Certificate of Individual Health Insurance Coverage.

Appendix B
Notice of Research Exception.


20:06:39:01.  Dual eligibility. An individual who is otherwise eligible may not be denied coverage under SDCL 58-17-85 for the reason that the individual is also eligible for a conversion policy or other individual coverage.  Individuals eligible for coverage under this section may not be required to provide proof that coverage was denied by another carrier in order to obtain coverage under SDCL 58-17-85.


Source: 24 SDR 35, effective September 29, 1997


General Authority: SDCL 58-17-87(2).


Law Implemented: SDCL 58-17-85, 58-17-87.


20:06:39:02.  Creditable coverage and preexisting waiting periods for newborn and adopted children. A child who was covered as a dependent within 31 days after the date of birth under the policy of a parent, or within 31 days after the start of the adoption bonding period under the policy of a prospective parent in the case of a child who has been placed for adoption, is not subject to the creditable coverage requirement of 12 months and qualifies as having 12 months of creditable coverage pursuant to SDCL 58-17-85 if any creditable coverage has been in force within the preceding 63 days. Waiting periods for preexisting conditions may not be imposed on children who meet the requirements of this section.


The requirements of this section apply to any health benefit plan as defined in SDCL subdivision 58-17-66(9).


Source: 24 SDR 35, effective September 29, 1997; 29 SDR 107, effective February 5, 2003.


General Authority: SDCL 58-17-30.2, 58-17-87(2).


Law Implemented: SDCL 58-17-30.2, 58-17-84, 58-17-85, 58-17-87.


20:06:39:03.  Permissible rating factors. A health benefit plan may use health status and weight in determining the rate charged for an individual when issuing a new policy or certificate. The application of rating factors based on health status or weight is limited to a 30 percent deviation from the index rate. Adjustments in the rating factors based on health status or weight may not be made after coverage is issued.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-17-75.


Law Implemented: SDCL 58-17-74.


Cross-Reference: Definition of index rate, SDCL 58-17-66.


20:06:39:04.  Certificates required upon loss of coverage. A carrier must automatically provide a certificate containing language that is substantially similar to the language contained in Appendix A at the end of this chapter to any individual losing coverage. At any time within 24 months after coverage ceases, a carrier must also provide additional certificates pursuant to requests by or on behalf of an individual. Each certificate must be provided in a reasonable and prompt fashion. A separate fee may not be charged for the provision of a certificate, but the cost of this service may be factored into the policy premium.


After July 1, 1998, a carrier must provide certificates as required in this section for dependents as well as the individual to whom the coverage was issued. Before July 1, 1998, a carrier may satisfy the requirement for certificates identifying coverage for dependents by providing the name of the policyholder and specifying that family coverage is in force. Before July 1, 1998, if the carrier is requested to provide a certificate for a dependent, the carrier must make reasonable efforts to obtain and provide the name of the dependent.


If a carrier provides coverage in connection with another type of creditable coverage, the carrier must provide a certificate as required by this section. A carrier may, for an individual with at least 12 months of creditable coverage without a break in coverage exceeding 63 days, simply certify that the individual has 12 months of creditable coverage.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-17-87(2).


Law Implemented: SDCL 58-11-1, 58-17-85, 58-17-87, 58-33-36.


20:06:39:05.  Standards for determinations on length of preexisting waiting periods. A carrier must determine whether an individual is eligible for coverage pursuant to SDCL 58-17-85. In making that determination a carrier must use reasonable diligence. Reasonable diligence may include questions on an application for insurance designed to elicit information on the individual’s eligibility for coverage under SDCL 58-17-85. A carrier may not use the absence of a certificate as required by § 20:06:39:04 or 20:06:40:03 as the only method for determining eligibility for coverage pursuant to SDCL 58-17-85. The carrier must take into account all information presented by the individual. The carrier must consider the individual to have furnished a certificate if the individual attests to the period of creditable coverage, the individual presents relevant corroborating evidence of some creditable coverage during the period, and the individual cooperates with the carrier’s efforts to verify the individual’s coverage. The provisions of this section also apply to complete or partial waivers of preexisting condition waiting periods.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-17-87(2).


Law Implemented: SDCL 58-17-84, 58-17-85, 58-17-87.


20:06:39:06.  College plans -- Bona fide association plans. A college plan is an association plan that provides coverage to students of a college or university. A college plan that is a limited benefit plan or contains excepted benefits as specified in 45 C.F.R. § 148.220 as published on 62 Fed. Reg. 17,004 (April 8, 1997) is not subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, and is not considered creditable coverage under SDCL 58-17-69 and 58-18-44. Other college plans are subject to the provisions of SDCL 58-17-69 to 58-17-87, inclusive, and are considered creditable coverage as provided for in SDCL 58-17-69 and 58-18-44. However, a college plan that is a bona fide association plan under SDCL 58-18B-48 is not required to renew coverage once the covered individual is no longer a student and is not required to issue coverage pursuant to SDCL 58-17-85. 


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-17-87(1),(2),(3),(4).


Law Implemented: SDCL 58-17-69, 58-17-70, 58-17-82, 58-17-85, 58-17-87.


20:06:39:07.  Requirements for breaks in coverage when applying for a new policy. The maximum break in coverage of 63 days does not apply to the period of time after an individual applies for an individual policy if coverage is actually issued pursuant to that application. 


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-17-87(2),(3).


Law Implemented: SDCL 58-17-84, 58-17-85, 58-17-87.


20:06:39:08.  Active marketing required. No health carrier may directly or indirectly discourage applicants from exercising their open enrollment rights under § 20:06:55:25. Health carriers may not in any manner penalize agents for submitting applications for those qualifying for open enrollment under § 20:06:55:25. An individual health carrier, which was actively marketing health benefit plans to persons under the age of 19 as of March 23, 2010, and discontinues actively marketing that coverage to those under the age of 19, may not continue to issue any individual health benefit plans in this state until such time as coverage is again actively marketed to those under the age of 19. A health carrier that is a new entrant to the individual health benefit plan market in this state must, as a condition of offering coverage to any adults, offer coverage to those under the age of 19 as provided by this section and § 20:06:55:25. If the provisions of § 20:06:55:25, with respect to permitting underwriting non open enrollment periods, are no longer in effect, the requirement in this section that an individual health carrier actively market to those under the age of 19 is not applicable. A health carrier is not required to actively market coverage to those under the age of 19 if application is made to and approved by the director showing that the health carrier has either accepted a disproportionate share of high risk individuals under the age of 19 or the continued offering of health benefit plans to those under the age of 19 would jeopardize its financial solvency.


Source: 24 SDR 86, effective December 31, 1997; 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87(6).


Law Implemented: SDCL 58-17-87(6).


20:06:39:09.  Prohibited practices. No carrier or agent may, directly or indirectly, engage in the following activities:


(1)  Encouraging or directing eligible individuals to refrain from filing an application for coverage with the carrier because of the health status, claims experience, industry, occupation, or geographic location of the individual; or


(2)  Encouraging or directing eligible individuals to seek coverage from another carrier because of the health status, claims experience, industry, occupation, or geographic location of the individual.


Source: 24 SDR 86, effective December 31, 1997.


General Authority: SDCL 58-17-87(6).


Law Implemented: SDCL 58-17-87(6).


20:06:39:10.  Prohibited compensation arrangements. Each carrier must provide reasonable compensation to an insurance producer for the sale of a basic or standard health benefit plan or those plans the carrier has chosen to offer on a guaranteed issue basis in lieu of the basic and standard plans. No carrier may, directly or indirectly, enter into any contract, agreement, or arrangement with an insurance producer which provides for or results in the compensation paid to an insurance producer for the sale of a health benefit plan to be reduced because the insured qualified for coverage pursuant to SDCL 58-17-85. A carrier may pay a commission percentage that does not vary based upon health status. A carrier may reimburse producers for insureds qualified pursuant to SDCL 58-17-85 on a basis that varies the commission percentage or that is based only upon the premium of a lesser rated risk provided that the aggregate compensation received by the producer is not less than would have been paid by the carrier for a similarly situated individual who qualified for a lower rate. No compensation is required if the insurance producer is compensated by the carrier on a noncommission basis for selling its products other than basic or standard plans.


Source: 24 SDR 86, effective December 31, 1997; 28 SDR 105, effective February 3, 2002.


General Authority: SDCL 58-17-87(8).


Law Implemented: SDCL 58-17-87(8).


20:06:39:11.  Guaranteed issue -- Criteria for meeting the exception for issuing coverage to high-risk individuals. Repealed.


Source: 25 SDR 13, effective August 13, 1998; 28 SDR 105, effective February 3, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:12.  Guaranteed issue -- Premiums counted toward statutory threshold. Repealed.


Source: 25 SDR 13, effective August 13, 1998; 28 SDR 105, effective February 3, 2002; repealed, 32 SDR 232, effective July 10, 2006


20:06:39:13.  Guaranteed issue -- Formula for calculating percentage of premiums attributable to high-risk individuals. Repealed.


Source: 25 SDR 13, effective August 13, 1998; 28 SDR 105, effective February 3, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:14.  Guaranteed issue -- High-risk individuals. Repealed.


Source: 25 SDR 13, effective August 13, 1998; 28 SDR 105, effective February 3, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:15.  Guaranteed issue -- Report of meeting statutory threshold. Repealed.


Source: 25 SDR 13, effective August 13, 1998; 28 SDR 105, effective February 3, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:16.  Guaranteed issue -- Application for determination of disproportionate share. Repealed.


Source: 25 SDR 13, effective August 13, 1998; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:17.  Guaranteed issue -- Filing of application. Repealed.


Source: 25 SDR 13, effective August 13, 1998; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:18.  Guaranteed issue -- Director’s determination. Repealed.


Source: 25 SDR 13, effective August 13, 1998; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:19.  Guaranteed issue -- Effective date of coverage. Upon receipt of an application for any major medical coverage subject to SDCL 58-17-66 to 58-17-87, inclusive, from an individual eligible under SDCL 58-17-85, whether or not the product applied for is on a guaranteed issue basis, the carrier must issue the policy with an effective date corresponding to the date of the application. If an eligible person makes the application prior to the actual date of termination of existing creditable coverage, the carrier may issue the coverage with an effective date coinciding with the termination date of the creditable coverage.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-17-85, 58-17-87(14).


Law Implemented: SDCL 58-17-85, 58-17-87(14).


20:06:39:20.  Guaranteed issue -- Tolling of 63-day time frame. Any substantially completed application, whether an underwritten application or one specifically designed for guaranteed issue products, will toll the 63-day time frame for persons eligible pursuant to SDCL 58-17-85 not only for the carrier to which the application was submitted but also for any subsequent carriers from which the individual is seeking coverage.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-17-87(2)(14).


Law Implemented: SDCL 58-17-85, 58-17-87(2)(14).


20:06:39:20.01.  Required timeframe in which to submit subsequent applications for guaranteed issue plans if rejection was received after February 24, 2002. Repealed.


Source: 28 SDR 158, effective May 19, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:20.02.  Required timeframe in which to submit subsequent applications for guaranteed issue plans if rejection was received prior to February 25, 2002. Repealed.


Source: 28 SDR 158, effective May 19, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:20.03.  Subsequent rejections and timeframes. Repealed.


Source: 28 SDR 158, effective May 19, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:20.04.  Exceptions for those applying during 63-day timeframe following loss of creditable coverage. Repealed.


Source: 28 SDR 158, effective May 19, 2002; repealed, 32 SDR 232, effective July 10, 2006.


20:06:39:20.05.  Effective date of guaranteed issue plan. Any eligible applicant that makes timely application pursuant to SDCL 58-17-85 and §§ 20:06:39:19 to 20:06:39:20.04, inclusive, must be issued coverage with an effective date consistent with the original application regardless of which carrier the application was made with or which type of benefit plan was applied for. If the original application was made prior to the date of loss of prior creditable coverage, the effective date of the guaranteed issue plan shall coincide with the date of loss of creditable coverage. For those making an initial timely application during the 63-day timeframe following loss of creditable coverage a guaranteed issue plan must be issued with an effective date that coincides with the date of the initial application. For those making application during the 63-day timeframe following loss of creditable coverage where an initial application is rejected and where a subsequent application is made within the 63-day timeframe, but more than 30 days following the rejection of the initial application, the date of the subsequent application is the effective date of the guaranteed issue plan. If the carrier and the applicant wish to make the plan's effective date other than what is required by this section, then any mutually agreeable effective date may be used.


Source: 28 SDR 158, effective May 19, 2002.


General Authority: SDCL 58-17-85, 58-17-87(2).


Law Implemented: SDCL 58-17-85.


20:06:39:20.06.  Notice requirements regarding guaranteed issue when rejecting applications. Any carrier rejecting an application for a health benefit plan, whether the application is on an underwritten or guaranteed issue basis, must include the following in any notice or letter of rejection of the application:

"In order to preserve eligibility that you may have for guaranteed issue of a health insurance policy, a subsequent application must be made within 30 days of the receipt of this notice of rejection or within 63 days of the date of loss of prior creditable coverage, whichever is later. For details or assistance, you are encouraged to contact your agent."


The letter or notice of rejection is presumed received five days after the date of mailing by the carrier.


Source: 28 SDR 158, effective May 19, 2002.


General Authority: SDCL 58-17-85, 58-17-87(2).


Law Implemented: SDCL 58-17-85.


20:06:39:21.  Definition of ordinarily prudent person in preexisting condition clauses. For diseases that include symptoms of denial or failure to recognize the disease or illness, a carrier shall define an ordinarily prudent person within the definition of a preexisting condition in terms of the claimant's health-related circumstances and how a similarly situated person would be expected to act in seeking medical treatment or advice for that disease or illness. Nothing in this section prohibits a carrier from investigating the existence of denial symptoms or failure to recognize such disease or illnesses on a case by case basis. This section applies to the definition of an ordinarily prudent person within the preexisting condition clauses in SDCL 58-17-84 and 58-17-97 and does not apply to the contestability clause of a contract.


Source: 25 SDR 90, effective January 3, 1999.


General Authority: SDCL 58-17-87(3)(4)(11)(15).


Law Implemented: SDCL 58-17-84, 58-17-97.


20:06:39:22.  Fair market standards for carriers. A carrier may not terminate, fail to renew, or limit its contract or agreement of representation with an agent for any reason related to the health status, claims experience, occupation, or geographic location of the individuals placed or sought to be placed by the agent with the carrier.


Source: 25 SDR 85, effective December 23, 1998.


General Authority: SDCL 58-17-87(6)(8).


Law Implemented: SDCL 58-17-87(6)(8).


20:06:39:23.  Group applicability to individual market. The provisions of §§ 20:06:40:17 to 20:06:40:17.02, inclusive, apply to health insurance coverage offered by a health insurance issuer in the individual market in the same manner as they apply to a health insurance issuer in connection with a group health plan in small or large groups.


Source: 27 SDR 15, effective September 6, 2000.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:24.  Requirements for standard plan -- Schedule of benefits. The schedule of benefits for the standard plan are as follows:


(1)  A deductible per person of at least $1,000 but not more than $5,000. Carriers must offer at least the $1,000 and the $5,000 deductible options;


(2)  An emergency room deductible of $50 for each emergency room visit unless the person is subsequently admitted as an inpatient. The emergency room deductible applies toward meeting the out-of-pocket maximum;


(3)  A coinsurance maximum of $2,000 per person. The percentage of coinsurance is 20 percent of the eligible charges for covered services received from participating or nonparticipating providers;


(4)  A lifetime benefits maximum of:



(a)  $1,000,000 per person;



(b)  $250,000 for the treatment of AIDS/HIV;



(c)  90 days of inpatient treatment for alcoholism;



(d)  50 percent of covered charges up to a $10,000 maximum for the outpatient treatment of alcoholism and chemical dependency. There is a $50 maximum fee for each outpatient visit;



(e)  $10,000 for the inpatient treatment of chemical dependency, excluding the treatment of alcoholism; and



(f)  A lifetime transplant maximum of $100,000 per person for all heart, heart and lung, single lung, liver, pancreas, kidney and pancreas, bone marrow, and stem cell transfers transplants. Cornea or kidney transplants are not subject to the lifetime transplant maximum.


All of the limits in (4)(b) to (4)(f), inclusive, in this section may apply toward meeting the $1,000,000 lifetime maximum per person.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:25.  Requirements for standard plan -- Eligible expenses. The eligible expenses for the standard plan are as follows:


(1)  Accidental injury services;


(2)  Anesthetics and their administration. Payment for anesthesia given by the operating physician or the surgical assistant is limited to 50 percent of the usual, customary, and reasonable (UCR) amount or the allowable charge, whichever is applicable;


(3)  Assisting surgeon services;


(4)  Treatment and diagnosis of biologically-based mental illnesses with the same dollar limits, deductibles, coinsurance factors, and restrictions as for other covered illnesses;


(5)  Chemotherapy services for treatment of a malignancy;


(6)  Concurrent care for the treatment of more than one medical condition, but not for two or more practitioners to treat the same condition, unless medically necessary;


(7)  Consultation services of a medical, surgical, obstetrical, pathological, or radiological consultant when requested by the attending practitioner. The consultation must include an actual physical examination, and any services ordered or performed must be documented in the patient's medical record and communicated to the requesting practitioner;


(8)  Dental services, limited to accidental injuries which occur while the person is covered under this policy and which are treated within six months of the injury. Injuries associated with or resulting from the act of chewing are never covered. Anesthesia and hospitalization for dental care for persons who are under age five or are severely disabled will also be covered;


(9)  Diabetes supplies, equipment, and education, as required by SDCL 58-17-1.2;


(10)  Emergency air or ground ambulance to the nearest hospital capable of handling the emergency;


(11)  Hemodialysis services when provided to an inpatient of a hospital or an outpatient in a Medicare approved dialysis center;


(12)  Maternity services for the covered person or the covered person's spouse for complications of pregnancy only;


(13)  Medical services (other than surgical or obstetrical) provided by a practitioner to an inpatient or an outpatient. Home and office calls are covered;


(14)  Medical supplies including prescription drugs, oxygen, rental of durable medical equipment up to the purchase price, surgical dressings, casts, splints, braces, and crutches;


(15)  Occupational and physical therapy;


(16)  Physicians services, including surgery;


(17)  Prosthetic appliances used to replace a missing, natural part of the body and braces used to support or restrict movement of weakened or deformed body parts;


(18)  Radiation therapy;


(19)  Room, board, and general nursing care during hospital inpatient confinement, but not to exceed the average semi-private room charge of the hospital;


(20)  Miscellaneous hospital services including outpatient services;


(21)  Surgical services which include operative and cutting procedures, major endoscopic procedures, and preoperative and postoperative care. Payment for multiple surgical procedures, not including the primary surgical procedure, performed at the same time may be reduced to 50 percent of the allowable charge or the usual, customary, and reasonable (UCR) amount, whichever is applicable. If the multiple surgical procedure is determined incidental, benefits will be denied;


(22)  X-ray and laboratory services for the diagnosis and treatment of an illness or injury. Coverage would include routine mammography x-ray as required by SDCL 58-17-1.1;


(23)  Breast reconstruction in connection with mastectomy, which includes:



(a)  Reconstruction of the breast on which the mastectomy was performed;



(b)  Surgery and reconstruction of the other breast to produce a symmetrical appearance; and



(c)  Prostheses and physical complications at all stages of a mastectomy, including lymphedemas; and


(24)  Hospice.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:26.  Requirements for standard plan -- Allowable exceptions and limitations. The allowable exceptions and limitations for the standard plan are as follows:


(1)  Non-emergency weekend hospital admission or confinement for tests which could have been performed on an outpatient pre-admission basis, unless a prudent lay person acting reasonably would have believed that an emergency medical condition existed;


(2)  Pregnancy or childbirth, except for complications of pregnancy as defined in the policy or as required by state law;


(3)  Infertility diagnosis and treatment, including any attempt to induce fertilization by any method other than by natural means, including reversal of sterilization, diagnosis and treatment of recurrent abortion, in vitro fertilization, embryo transplants, artificial insemination, or similar procedures whether the covered person is the donor, recipient, or surrogate;


(4)  Contraceptive methods, aids, or devices, and elective sterilization or elective abortion, unless the life of the mother is endangered;


(5)  Sex transformation, sexual identification, and any treatment for sexual dysfunction or disorder and complications thereof;


(6)  Breast reduction or augmentation, and implantation, removal, or correction of breast implants which were implanted for cosmetic reasons except as provided by § 20:06:39:23;


(7)  Genetic testing or therapy, except as required by law;


(8)  Growth hormones;


(9)  Weight modification, including services, supplies, or treatment related to organized programs, treatment for obesity by diet drugs, any form of surgery or complications of surgery, and any exercise program or equipment;


(10)  Liposuction, lipectomy, or plasty of skin or subcutaneous tissue;


(11)  Treatment of weak, strained, flat, unstable, or unbalanced feet; metatarsalgia, bunions, or the removal of one or more corns or calluses; and onychomycosis and/or disease or disorder of the nails;


(12)  Varicose veins or vericocele;


(13)  Bereavement counseling or services, or services of volunteers or clergy;


(14)  Childhood disorders as conditions related to autistic disease of childhood, hyperkenetic syndromes, learning disabilities, or behavioral problems, or for inpatient confinement for environmental change;


(15)  Marriage and family counseling or other training services;


(16)  Services or supplies which are required to treat an injury suffered due to any act of war, declared or undeclared, when the covered person is on active or reserve duty or in the military corps;


(17)  Complications of a noncovered procedure;


(18)  Services or supplies that are received before the effective date of coverage under the policy or contract;


(19)  Elastic stockings and bandages including trusses, lumbar braces, garter belts, and similar items which can be purchased without a prescription;


(20)  Medical care or services received while outside of the United States, except for an emergency;


(21)  Hearing aids and related fittings, prescriptions, or hearing exams;


(22)  Services or supplies that are considered investigational. Treatment is considered investigational when the service, procedure, drug, or treatment modality has progressed to limited human application, but has not achieved recognition as being proven and effective in clinical medicine;


(23)  Maxillary and mandibular implants (osseointegration);


(24)  Services and supplies which are not medically necessary;


(25)  Telephone consultations, charges for failure to keep scheduled appointments, charges for completion of any form, or charges for medical information;


(26)  Private duty nursing services;


(27)  Services or supplies related to respite care;


(28)  Care and treatment of any injury that is intentionally self-inflicted, while sane or insane;


(29)  Services or supplies for treatment of temporomandibular joint pain or syndrome (TMJ), myofascial pain syndrome, and craniomandibular joint dysfunction;


(30)  Services or supplies incurred after the date of termination of the policy or contract;


(31)  Orthoptics (eye-muscle exercises), eyeglasses, contact lenses, exams for a fitting or prescription (including vision exercises), or surgery to correct eye refractions, such as keratotomies;


(32)  Services or supplies for screening examinations including x-ray examinations made without film, unless specifically covered in the policy or contract;


(33)  Services or supplies when the covered person is paid claim benefits from governmental programs (except Medicaid);


(34)  Sickness or injury due to intoxication or use of illegal drugs, but only if the covered person is committing a felony at the time of loss;


(35)  When someone else has the legal obligation to pay for the covered person's care, and when in the absence of the policy or contract the covered person would not be charged;


(36)  Services or supplies received if the covered person has suffered an injury or illness for which benefits are paid by workers' compensation;


(37)  Acupuncture services or supplies;


(38)  Cosmetic services or supplies that are primarily to improve the covered person's natural appearance;


(39)  Custodial or sanitaria care or rest cures; respite care; convalescent care; rehabilitation; or training, schooling, or occupational therapy;


(40)  Orthomolecular therapy, including nutrients, vitamins, and food supplements;


(41)  Self-help or self-cure programs, including prescription gum or patches used for the purpose of smoking cessation;


(42)  Speech therapy, except to restore speech abilities which were lost due to sickness or injury;


(43)  Nonbiologically-based mental illnesses;


(44)  Home health services;


(45)  Chelation;


(46)  Nonhuman transplants;


(47)  Biofeedback;


(48)  Massage therapy; and


(49)  Any eligible expenses paid under another insurance, governmental, or benefit plan.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:27.  Requirements for basic plan -- Schedule of benefits. The schedule of benefits for the basic plan are as follows:


(1)  A deductible per person of at least $1,000 but nor more than $5,000. Carriers must offer at least the $1,000 and the $5,000 deductible options;


(2)  An emergency room deductible of $50 for each emergency room visit unless the person is subsequently admitted as an inpatient. The emergency room deductible applies toward meeting the out-of-pocket maximum;


(3)  A coinsurance maximum of $4,000 per person. The percentage of coinsurance is 40 percent of the eligible charges for covered services received from participating or nonparticipating providers; and


(4)  A lifetime benefits maximum of:



(a)  $1,000,000 per person;



(b)  $250,000 for the treatment of AID/HIV;



(c)  90 days of inpatient treatment for alcoholism;



(d)  50 percent of covered charges up to a $10,000 maximum for the outpatient treatment of alcoholism and chemical dependency. There is a $50 maximum fee for each outpatient visit; and



(e)  $10,000 for the inpatient treatment of chemical dependency, excluding the treatment of alcoholism.


All of the limits in (4)(b) to (4)(e), inclusive, in this section may apply toward meeting the $1,000,000 lifetime maximum per person.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:28.  Requirements for basic plan -- Eligible expenses. The eligible expenses for the basic plan are as follows:


(1)  Accidental injury services;


(2)  Anesthetics and their administration. Payment for anesthesia given by the operating physician or the surgical assistant is limited to 50 percent of the allowable charge or usual, customary, and reasonable (UCR) amount, whichever is applicable;


(3)  Assisting surgeon services;


(4)  Treatment and diagnosis of biologically-based mental illnesses with the same dollar limits, deductibles, coinsurance factors, and restrictions as for other covered illnesses;


(5)  Chemotherapy services for treatment of malignancy;


(6)  Concurrent care for the treatment of more than one medical condition, but not for two or more practitioners to treat the same condition, unless medically necessary;


(7)  Consultation services of a medical, surgical, obstetrical, pathological, or radiological consultant when requested by the attending practitioner. The consultation must include an actual physical examination, and any services ordered or performed must be documented in the patient's medical record and communicated to the requesting practitioner;


(8)  Dental services, limited to accidental injuries which occur while the person is covered under this policy and which are treated within six months of the injury. Injuries associated with or resulting from the act of chewing are never covered. Anesthesia and hospitalization for dental care for persons who are under age five or are severely disabled will also be covered;


(9)  Diabetes supplies, equipment, and education, as required by SDCL 58-17-1.2;


(10)  Emergency air or ground ambulance to the nearest hospital capable of handling the emergency;


(11)  Hemodialysis services when provided to an inpatient of a hospital or an outpatient in a Medicare approved dialysis center;


(12)  Maternity services for the covered person or the covered person's spouse for complications of pregnancy only;


(13)  Medical services (other than surgical or obstetrical) provided by a practitioner to an inpatient or an outpatient. Home and office calls are covered;


(14)  Medical supplies including oxygen, rental of durable medical equipment up to the purchase price, surgical dressings, casts, splints, braces, and crutches;


(15)  Occupational and physical therapy;


(16)  Physicians services, including surgery;


(17)  Prosthetic appliances used to replace a missing, natural part of the body and braces used to support or restrict movement of weakened or deformed body parts;


(18)  Radiation therapy;


(19)  Room, board, and general nursing care during hospital inpatient confinement, but not to exceed the average semi-private room charge of the hospital;


(20)  Miscellaneous hospital services including outpatient services;


(21)  Surgical services which include operative and cutting procedures, major endoscopic procedures and preoperative and postoperative care. Payment for multiple surgical procedures, not including the primary surgical procedure, performed at the same time may be reduced to 50 percent of the allowable charge or usual, customary, and reasonable (UCR) amount, whichever is applicable. If the multiple surgical procedure is determined incidental, benefits will be denied;


(22)  X-ray and laboratory services for the diagnosis and treatment of an illness or injury. Coverage would include routine mammography x-ray as required by SDCL 58-17-1.1;


(23)  Breast reconstruction in connection with mastectomy, which includes:



(a)  Reconstruction of the breast on which the mastectomy was performed;



(b)  Surgery and reconstruction of the other breast to produce a symmetrical appearance; and



(c)  Prostheses and physical complications at all stages of a mastectomy, including lymphedemas; and


(24)  Hospice.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:29.  Requirements for basic plan -- Allowable exceptions and limitations. The allowable exceptions and limitations for the basic plan are as follows:


(1)  Non-emergency weekend hospital admission or confinement for tests which could have been performed on an outpatient pre-admission basis, unless a prudent lay person acting reasonably would have believed that an emergency medical condition existed;


(2)  Pregnancy or childbirth, except for complications of pregnancy as defined in the policy or contract or as required by state law;


(3)  Infertility diagnosis and treatment, any attempt to induce fertilization by any method other than by natural means, including reversal of sterilization, diagnosis and treatment of recurrent abortion, in vitro fertilization, embryo transplants, artificial insemination, or similar procedures whether the covered person is the donor, recipient, or surrogate;


(4)  Contraceptive methods, aids, or devices, and elective sterilization or elective abortion, unless the life of the mother is endangered;


(5)  Sex transformation, sexual identification, and any treatment for sexual dysfunction or disorder and complications thereof;


(6)  Breast reduction or augmentation, and implantation, removal, or correction of breast implants which were implanted for cosmetic reasons except as provided by § 20:06:39:23;


(7)  Genetic testing or therapy, except as required by law;


(8)  Growth hormones;


(9)  Weight modification, including services, supplies, or treatment related to organized programs, treatment for obesity by diet drugs, any form of surgery or complications of surgery, and any exercise program or equipment;


(10)  Liposuction, lipectomy, or plasty of skin or subcutaneous tissue;


(11)  Treatment of weak, strained, flat, unstable, or unbalanced feet; metatarsalgia, bunions, or the removal of one or more corns or calluses; and onychomycosis and/or disease or disorder of the nails;


(12)  Varicose veins or vericocele;


(13)  Bereavement counseling or services, or services of volunteers or clergy;


(14)  Childhood disorders as conditions related to autistic disease of childhood, hyperkinetic syndromes, learning disabilities, or behavioral problems, or for inpatient confinement for environmental change;


(15)  Marriage and family counseling or other training services;


(16)  Services or supplies which are required to treat an injury suffered due to any act of war, declared or undeclared, when the covered person is on active or reserve duty or when in the military corps;


(17)  Complications of a noncovered procedure;


(18)  Services or supplies that are received before the effective date of coverage under the policy or contract;


(19)  Elastic stockings and bandages including trusses, lumbar braces, garter belts, and similar items which can be purchased without a prescription;


(20)  Medical care or services received while outside of the United States, except for an emergency;


(21)  Hearing aids and related fittings, prescriptions, or hearing exams;


(22)  Services or supplies that are considered investigational. Treatment is considered investigational when the service, procedure, drug, or treatment modality has progressed to limited human application, but has not achieved recognition as being proven and effective in clinical medicine;


(23)  Maxillary and mandibular implants (osseointegration);


(24)  Services and supplies which are not medically necessary;


(25)  Telephone consultations, charges for failure to keep scheduled appointments, charges for completion of any form, or charges for medical information;


(26)  Private duty nursing services;


(27)  Services or supplies related to respite care;


(28)  Care and treatment of any injury that is intentionally self-inflicted, while sane or insane;


(29)  Services or supplies for treatment of temporomandibular joint pain or syndrome (TMJ), myofascial pain syndrome, and craniomandibular joint dysfunction;


(30)  Services or supplies incurred after the date of termination of the policy or contract;


(31)  Orthoptics (eye-muscle exercises), eyeglasses, contact lenses, exams for a fitting or prescription (including vision exercises), or surgery to correct eye refractions, such as keratotomies;


(32)  Services or supplies for screening examinations including x-ray examinations made without film, unless specifically covered in the policy or contract;


(33)  Services or supplies when the covered person is paid claim benefits from governmental programs (except Medicaid);


(34)  Sickness or injury due to intoxication or use of illegal drugs, but only if the covered person is committing a felony at the time of loss;


(35)  When someone else has the legal obligation to pay for the covered person's care, and when in the absence of the policy or contract the covered person would not be charged;


(36)  Services or supplies received if the covered person has suffered an injury or illness for which benefits are paid by workers' compensation;


(37)  Acupuncture services or supplies;


(38)  Cosmetic services or supplies that are primarily to improve the covered person's natural appearance;


(39)  Custodial or sanitaria care or rest cures; respite care; convalescent care; rehabilitation; or training, schooling, or occupational therapy;


(40)  Orthomolecular therapy, including nutrients, vitamins, and food supplements;


(41)  Self-help or self-cure programs, including prescription gum or patches used for the purpose of smoking cessation;


(42)  Speech therapy, except to restore speech abilities which were lost due to sickness or injury;


(43)  Transplant services or supplies related to transplants, treatment, and complications including ambulance services for transplant;


(44)  Nonbiologically-based mental illnesses;


(45)  Home health services;


(46)  Chelation;


(47)  Non-human transplants;


(48)  Biofeedback;


(49)  Massage therapy; and


(50)  Any eligible expenses paid under another insurance, governmental, or benefit plan.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:30.  Usual, customary, and reasonable charges for standard and basic plans. For any claim for which the usual, customary, and reasonable policy or contract provision is used, the eligible benefits must be paid at no less than the eightieth percentile of the usual, customary, and reasonable amount for the standard and basic plans. Benefits obtained from network providers may not use the usual, customary and reasonable provisions.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:31.  Network available for standard and basic plans. If a health carrier has a preferred provider network available for other health insurance products, the carrier must make that network available for the standard and basic plans.


Source: 27 SDR 69, effective January 15, 2001.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-85.


20:06:39:32.  Contract of more than six months -- Defined. The phrase, contract of more than six months duration, means any contract that provides for renewal by the insured for a period beyond six months after the inception date. The phrase does not include short-term major medical plan that is nonrenewable. 


Source: 30 SDR 39, effective September 28, 2003.


General Authority: SDCL 58-17-87(4).


Law Implemented: SDCL 58-17-66(9).


20:06:39:33.  Coverages prior to August 1, 2003. The provisions of §§ 20:06:39:08, 20:06:39:09, 20:06:39:10, 20:06:39:19, 20:06:39:20, 20:06:39:20.05, 20:06:39:20.06, 20:06:39:24, 20:06:39:25, 20:06:39:26, 20:06:39:27, 20:06:39:28, 20:06:39:29, 20:06:39:30, and 20:06:39:31 only apply to coverages written before August 1, 2003.


Source: 32 SDR 232, effective July 10, 2006.


General Authority: SDCL 58-17-87(6).


Law Implemented: SDCL 58-17-87(6).


20:06:39:34.  Disclosure requirements. Any policy or certificate of specified disease, short term hospital-surgical care of six months or less duration but not including short term major medical, hospital confinement indemnity, limited benefit health insurance, or other policy or certificate that provides less benefits than as provided under SDCL 58-17-69(2) must clearly and prominently disclose that the policy is a limited benefit health insurance plan. The following is an example of a disclosure for limited benefit coverages that is in compliance provided it is prominent and otherwise meets the requirements of this section:


This limited health benefits plan does not provide comprehensive medical coverage. It is a basic or limited benefits policy and is not intended to cover all medical expenses. This plan is not designed to cover the costs of serious or chronic illness.


For short-term major medical policies clear and prominent disclosure of the preexisting condition limitation and the short term duration of the product must be made. The following notice is an example of a short term major medical disclosure that is in compliance provided it is prominent and otherwise meets the requirements of this section:


This policy is a short term medical insurance [policy/certificate] which provides coverage for six months or less duration and excludes coverage for preexisting conditions.


The disclosures required by this section must be contained on the first page of the policy. The requirements of this section also apply to outlines of coverage. Nothing in this section applies to Medicare supplement, long-term care, disability or credit health insurance coverages.


Source: 34 SDR 200, effective January 28, 2008; 37 SDR 215, effective May 31, 2011.

General Authority: SDCL 58-17-87(6), 58-33A-7(13).

Law Implemented: SDCL 58-17-70, 58-33A-2(1), (3), (4), (6), and (10).

20:06:39:35.  Policy not subject to group requirements. If a carrier upon application for an individual health benefit plan takes reasonable steps to ensure that premiums are not paid by an employer, then a carrier, upon becoming aware of a premium payment by an employer for an individual health benefit plan, must request substitute payment from the individual insured which is not paid by an employer


A carrier which fails to either take reasonable steps to ensure premiums are not paid by an employer during the application process or fails to request substitute payment from the individual insured which is not paid by an employer must treat the policy or policies as group contracts if a payment is received from an employer unless the employer has only one employee.


Source: 34 SDR 200, effective January 28, 2008.


Law Implemented: SDCL 58-17-87.


General Authority: SDCL 58-17-70, 58-18B-2.


20:06:39:36.  Medically necessary leave of absence defined. For purposes of §§ 20:06:39:37 to 20:06:39:39, inclusive, the phrase medically necessary leave of absence means a leave of absence from an accredited institution of higher learning or any other change in enrollment at such an institution that


(1)  Commences while a qualifying child is suffering from a serious illness or injury;


(2)  Is medically necessary; and


(3)  Causes the qualifying child to lose student status for purposes of coverage under the terms of the plan.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:37.  Dependent coverage. Any health carrier issuing a health benefit plan that provides dependent coverage for any qualifying child may not terminate coverage due to a medically necessary leave of absence for a period of twelve months after the first day of leave or the date on which such coverage would otherwise terminate under the terms of the plan, whichever is earlier.  A qualifying child whose benefits are continued under this section is entitled to the same benefits as if the qualifying child continued to be a covered student and was not on a medically necessary leave of absence.


The health benefit plan must receive written certification of the medically necessary leave of absence by a treating physician of the qualifying child that states that the child is suffering from a serious illness or injury and that the leave of absence or other change of enrollment is medically necessary.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:38.  Notification. Any health insurance carrier providing health insurance coverage, shall include, with any notice regarding a requirement for certification of student status for coverage under the plan, a description of the terms of § 20:06:39:37 for continued coverage during any medically necessary leave of absence. Such description shall be in language that is understandable to the typical plan participant.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:39.  Continued application in case of changed coverage. The provisions of §§ 20:06:39:37 and 20:06:39:38 apply if there is a change in coverage for the dependent child and if the following occur:


(1)  Dependent child of a participant or beneficiary is in a period of coverage under a health benefit plan offered in connection with such a plan, pursuant to a medically necessary leave of absence of the child;


(2)  The manner in which the participant or beneficiary is covered under the plan changes, whether through a change in health insurance coverage or health insurance issuer, a change between health insurance coverage and self-insured coverage, or otherwise; and


(3)  The coverage as so changed continues to provide coverage of beneficiaries as dependent children.


This section applies to coverage of the child under the changed coverage for the remainder of the period of the medically necessary leave of absence of the dependent child under the plan in the same manner as it would have applied if the changed coverage had been the previous coverage.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:40.  Effective date. Sections 20:06:39:36 to 20:06:39:39, inclusive, apply to plan years beginning after December 31, 2009.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:41.  Creditable coverage -- Children's Health Insurance Program. Coverage provided pursuant to a state's Children's Health Insurance Program (CHIP) under Title XXI of the Social Security Act is creditable coverage.


Source: 36 SDR 127, effective March 1, 2010.


General Authority: SDCL 58-17-87(13).


Law Implemented: SDCL 58-17-69, 58-17-85, 58-18-44.


20:06:39:42.  Association health insurance plans subject to individual market rating requirements. Any health carrier issuing health policies or certificates to an association must file its premium rates in accordance with the requirements of SDCL 58-17-4.1 to 58-17-4.3, inclusive, and chapter 20:06:22. The requirements of this section apply to rates for any newly approved policies or certificates to be offered in this state and to any increase in premium rates for previously issued certificates that take effect after June 30, 2010. This section does not apply to any association plan exclusively issued to employers as members of an association, to any association plan that is an excepted benefit as defined by SDCL 58-17-69(13), or to any association plan which provides blanket health insurance.


Source: 36 SDR 209, effective July 1, 2010.


General Authority: SDCL 58-17-87(5).


Law Implemented: SDCL 58-17-4.1, 58-17-4.2, 58-17-4.3.


20:06:39:43.  Definitions. Unless otherwise provided, the following terms are defined for purposes of §§ 20:06:39:43 to 20:06:39:56, inclusive:


(1)  "Collect," with respect to information, to request, require, or purchase such information;


(2)  "Family member," with respect to an individual, a dependent of the individual or any other person who is a first-degree, second-degree, third-degree, or fourth-degree relative of the individual or of a dependent of the individual. Relatives by affinity such as by marriage or adoption are treated the same as relatives by consanguinity that is, relatives who share a common biological ancestor. In determining the degree of the relationship, relatives by less than full consanguinity such as half-siblings, who share only one parent are treated the same as relatives by full consanguinity such as siblings who share both parents;


(3)  "First-degree relatives," parents, spouses, siblings, and children;


(4)  "Fourth-degree relatives," great-great grandparents, great-great grandchildren, and children of first cousins;


(5)  "Genetic information:"



(a)  The individual's genetic tests;



(b)  The genetic tests of family members of the individual;



(c)  The manifestation of a disease or disorder in family members of the individual; or



(d)  Any request for, or receipt of, genetic services, or participation in clinical research which includes genetic services, by the individual or any family member of the individual.



With respect to a pregnant woman or a family member of the pregnant woman, the term includes genetic information of any fetus carried by the pregnant woman. With respect to an individual or a family member of the individual who is utilizing an assisted reproductive technology, the term includes genetic information of any embryo legally held by the individual or family member. However, the term does not include information about sex or age of any individual;


(6)  "Genetic services," genetic test; genetic counseling including obtaining, interpreting, or assessing genetic information; or genetic education;


(7)  "Genetic test," an analysis of human DNA, RNA, chromosomes, proteins, or metabolites, if the analysis detects genotypes, mutations, or chromosomal changes. However, a genetic test does not include an analysis of proteins or metabolites that is directly related to a manifested disease, disorder, or pathological condition. Therefore, a test to determine whether an individual has a BRCA1 or BRCA2 variant is a genetic test. Similarly, a test to determine whether an individual has a genetic variant associated with hereditary nonpolyposis colorectal cancer is a genetic test. However, an HIV test, complete blood count, cholesterol test, liver function test, or test for the presence of alcohol or drugs is not a genetic test;


(8)  "Manifestation or manifested," with respect to a disease, disorder, or pathological condition, that an individual has been or could reasonably be diagnosed with the disease, disorder, or pathological condition by a health care professional with appropriate training and expertise in the field of medicine involved. A disease, disorder, or pathological condition is not manifested if a diagnosis is based principally on genetic information;


(9)  "Payment," with respect to the activities undertaken by a health plan, to obtain premiums or to determine or fulfill its responsibility for coverage and the provision of benefits under the health plan, or by a health care provider or health plan, to obtain or provide reimbursement for the provision of health care. However, these activities include:



(a)  Determinations of eligibility or coverage including coordination of benefits or the determination of cost sharing amounts, and adjudication or subrogation of health benefit claims;



(b)  Risk adjusting amounts due based on enrollee health status and demographic characteristics;



(c)  Billing, claims management, collection activities, obtaining payment under a contract for reinsurance including stop-loss insurance and excess of loss insurance, and related health care data processing;



(d)  Review of health care services with respect to medical necessity, coverage under a health plan, appropriateness of care, or justification of charges;



(e)  Utilization review activities, including precertification and preauthorization of services, and concurrent and retrospective review of services; and



(f)  Disclosure to consumer reporting agencies of the name and address, date of birth, social security number, payment history, account number or name and address of the health care provider or health plan, or both, relating to collection of premiums or reimbursement;


(10)  "Second-degree relatives," grandparents, grandchildren, aunts, uncles, nephews, and nieces;


(11)  "Third-degree relatives," great-grandparents, great-grandchildren, great aunts, great uncles, and first cousins;


(12)  "Underwriting purposes," with respect to an issuer offering health insurance coverage in the individual market:



(a)  Rules for or determination of eligibility, including enrollment and continued eligibility for benefits under the plan or coverage, including changes in deductibles or other cost-sharing mechanisms in return for activities such as completing a health risk assessment or participating in a wellness program;



(b)  The computation of premium or contribution amounts under the plan or coverage, including discounts, rebates, payments in kind, or other premium differential mechanisms in return for activities such as completing a health risk assessment or participation in a wellness program;



(c)  The application of any preexisting condition exclusion under the plan or coverage; and



(d)  Other activities related to the creation, renewal, or replacement of a contract of health insurance or health benefits.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87, 58-17-87(4).


Law Implemented: SDCL 58-17-87, 58-33-13.


20:06:39:44.  Prohibition on genetic information in setting premium rates. An issuer offering health insurance coverage in the individual market may not adjust premium amounts for an individual on the basis of genetic information regarding the individual or a family member of the individual.


Nothing in this section precludes an issuer from adjusting premium amounts for an individual on the basis of a manifestation of a disease or disorder in that individual, or on the basis of a manifestation of a disease or disorder in a family member of that individual if the family member is covered under the policy that covers the individual.


However, the manifestation of a disease or disorder in one individual may not also be used as genetic information about other individuals covered under the policy issued to that individual or used to further increase premium amounts.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-11-1, 58-17-4.2, 48-17-74.1, 58-17-87, 58-33-13.


20:06:39:45.  Limitation on requesting or requiring genetic testing. Except as otherwise provided, an issuer offering health insurance coverage in the individual market may not request or require an individual or a family member of the individual to undergo a genetic test.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:46.  Exceptions to requiring genetic testing. Nothing in § 20:06:39:45 limits the authority of a health care professional who is providing health care services to an individual to request that the individual undergo a genetic test.


Nothing in § 20:06:39:45 precludes an issuer offering health insurance in the individual market from obtaining and using the results of a genetic test in making a determination regarding payment. Therefore, if an issuer conditions payment for an item or service based on its medical appropriateness and the medical appropriateness of the item or service depends on a covered individual's genetic makeup, the issuer is permitted to condition payment on the outcome of a genetic test and may refuse payment if the covered individual does not undergo the genetic test. An issuer in the individual market may only request the minimum amount of information necessary to make a determination regarding payment. The minimum amount of information necessary is determined in accordance with the minimum necessary standard in 45 CFR 164.502(b) of the privacy regulations issued under the Health Insurance Portability and Accountability Act.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:47.  Research exception. An issuer may request, but not require, that an individual or family member covered under the same policy undergo a genetic test if all of the following conditions are met:


(1)  The issuer makes the request pursuant to research, as defined in 45 CFR 46.102(d), that complies with 45 CFR Part 46 or equivalent federal regulations, and any applicable state or local law or regulations for the protection of human subjects in research; and


(2)  The issuer makes the request in writing, and the request clearly indicates to each individual or, in the case of a minor child, to the legal guardian of the child that:



(a)  Compliance with the request is voluntary; and



(b)  Noncompliance will have no effect on eligibility for benefits or premium amounts. The issuer must complete a copy of the Notice of Research Exception form found in Appendix B and submit the form to the federal Secretary of Health and Human Services. No genetic information collected or acquired under this section may be used for underwriting purposes.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:48.  Prohibitions on collection of genetic information for underwriting purposes. An issuer offering health insurance coverage in the individual market may not collect genetic information for underwriting purposes.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:49.  Medical appropriateness. An issuer in the individual market may limit or exclude a benefit based on whether the benefit is medically appropriate. The determination of whether the benefit is medically appropriate is not within the meaning of underwriting purposes. Therefore, if an issuer conditions a benefit based on its medical appropriateness and the medical appropriateness of the benefit depends on a covered individual's genetic information, the issuer may condition the benefit on the genetic information. An issuer may only request the minimum amount of genetic information necessary to determine medical appropriateness and may deny the benefit if the covered individual does not provide the genetic information required to determine medical appropriateness.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:50.  Collection of genetic information prior to or in connection with enrollment. An issuer offering health insurance coverage in the individual market may not collect genetic information with respect to any individual prior to the individual's enrollment under the coverage or in connection with that individual's enrollment. Whether or not an individual's information is collected prior to that individual's effective date of coverage is determined based upon the time of collection.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:51.  Incidental collection exception. If an issuer offering health insurance coverage in the individual market obtains genetic information incidental to the collection of other information concerning any individual, the collection is not a violation of § 20:06:39:50, as long as the collection is not for underwriting purposes in violation of §§ 20:06:39:48 and 20:06:39:49. The incidental collection exception in this section does not apply to any collection where it is reasonable to anticipate that health information will be received, unless the issuer explicitly provides that genetic information should not be provided to the issuer.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:52.  Prohibition on genetic information as a condition of eligibility. An issuer offering health insurance coverage in the individual market may not establish rules for the eligibility, including continued eligibility, of any individual to enroll in individual health insurance coverage based on genetic information.


Nothing in this section precludes an issuer from establishing rules for eligibility for an individual to enroll in individual health insurance coverage based on the manifestation of a disease or disorder in that individual, or in a family member of that individual when the family member is covered under the policy that covers the individual.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87, 58-17-87(2).


Law Implemented: SDCL 58-17-87.


20:06:39:53.  Prohibition on genetic information as preexisting condition. An issuer offering health insurance coverage in the individual market may not, on the basis of genetic information, impose any preexisting condition exclusion with respect to that coverage.


Nothing in this section precludes an issuer from imposing any preexisting condition exclusion for an individual with respect to health insurance coverage on the basis of a manifestation of a disease or disorder in that individual.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-84(4), 58-17-87.


20:06:39:54.  Medicare supplemental health insurance. The requirements of §§ 20:06:39:43 to 20:06:39:56, inclusive, do not apply to Medicare supplemental health insurance policies. However, Medicare supplemental health insurance policies are subject to §§ 20:06:13:87 to 20:06:13:92, inclusive.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:55.  Applicability to excepted benefits. Sections 20:06:39:43 to 20:06:39:54, inclusive, do not apply to excepted benefits as defined by 42 USC 300gg-91(c), as of August 1, 2010.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:39:56.  Effective date. Sections 20:06:39:43 to 20:06:39:54 apply for plan years beginning on or after the effective date of those sections.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

EXAMPLE OF CERTIFICATE OF INDIVIDUAL HEALTH INSURANCE COVERAGE

Chapter 20:06:39

APPENDIX A

SEE: § 20:06:39:04


Source: 24 SDR 35, effective September 29, 1997.

CERTIFICATE OF INDIVIDUAL HEALTH INSURANCE COVERAGE

IMPORTANT - This certificate provides evidence of your health coverage.  You may need to furnish this certificate if you become eligible under a group health plan that excludes coverage for medical conditions you have before you enroll, if medical advice, diagnosis, care, or treatment is recommended or received for the condition during the 6 months before you enroll in the new plan.  If you become covered under another group health plan, check with the plan administrator to see if you need to provide this certificate.  You may also need this certificate to establish your right to buy coverage for yourself or your family, with no exclusion for previous medical conditions, if you are not covered under a group health plan.

1.
Date of this certificate: _______________.

2.
Name of policyholder: __________________________________________________.

3.
Identification number of policyholder: ___________________________________.

4.
Name of any dependents to whom this certificate applies:  ________________

         _____________________________________.

5.
Name, address, and telephone number of issuer responsible for providing this certificate:  
________________________________________________________


________________________________________________________________________


________________________________________________________________________

6.
For further information, call:  ___________________________________________.

7.
If all individual(s) identified in items 2 and 4 have at least 18 months of creditable coverage (disregarding periods of coverage before a 63-day break), check here ___ and skip items 8 and 9.

8.
Date coverage began: _______________.

9.
Date that a substantially completed application was received from the policyholder: ______

10.
Date coverage ended: _______________ (or check here if coverage is continuing as of the date of this certificate: _______).

Note: Separate certificates will be furnished if information is not identical for the policyholder and each dependent.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

NOTICE OF RESEARCH EXCEPTION

Chapter 20:06:39

APPENDIX B

SEE: § 20:06:39:47


Source: 37 SDR 47, effective September 20, 2010

Notice of Research Exception

PART I: Entity Classification and Identification

1.  Date of submission: ________________________

2.  Specify whether the entity claiming the research exception is:



(A)  □  A group health plan (plan); or



(B)  □  A health insurance issuer (issuer).

3.  If the entity is a plan (as designated in Box 2A), is the plan:



(A)  □  A plan subject to Part 7 of Title I of ERISA;



(B)  □  A church plan; or



(C)  □  A nonfederal governmental plan.

4.  If the entity is an issuer (as designated in Box 2B), is the issuer claiming the exception in connection with the provision of:



(A)  □  Group health insurance coverage only;



(B)  □  Individual health insurance coverage only; or



(C)  □  Both group and individual health insurance coverage.

5a.  Name and address of the entity claiming the exception:

     __________________________________________________________

     __________________________________________________________

     __________________________________________________________

5b.  Telephone number of entity claiming the exception:

     __________________________________________________________

5c.  Employer Identification Number (EIN) of the entity claiming the exception:

     __________________________________________________________
5d.  If the entity is a plan (as designated in Box 2A), specify plan number:

     ______________________________________________________

PART II: Research Project Information

6.  Title of the research project:

     ______________________________________________________

7.  Name of the principal investigator:

     ______________________________________________________

8.  Research project number ( if available):

     ______________________________________________________

PART III: Attestation of Compliance with the Requirements of the Research Exception

With respect to the research project described in Part II, I attest that the following is true:


(i) The research complies with 45 CFR part 46 or equivalent federal regulations and applicable state or local law or regulations for the protection of human subjects in research; (ii) each request of a participant or beneficiary (or in the case of a minor child, the legal guardian of such beneficiary) to undergo genetic testing as part of the research will be made in writing and clearly indicate that compliance with the request is voluntary and that noncompliance will have no effect on eligibility for benefits or premium or contribution amounts; and (iii) no genetic information collected or acquired through this research will be used for underwriting purposes.

Under penalty of perjury, I declare that I have examined this notice, including any accompanying attachments, and to the best of my knowledge and belief, it is true and correct. Under penalty of perjury, I also declare that this notice is complete.

Signature: _______________________________________  Date: ________________

Type or print name, address, and telephone number:

_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
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20:06:40:01.  Waiting periods, affiliation periods, and applications relating to breaks in coverage. Waiting periods and delays in the provision of coverage by the employer do not count toward the maximum break in coverage of 63 days. An affiliation period may not be used in counting toward the maximum break in coverage. Any waiting period for a new employee to be eligible to enroll in the employer’s health benefit plan counts toward the satisfaction of any waiting period for preexisting conditions contained in that health benefit plan. For employees who have a waiting period after employment to qualify for coverage under the employer’s health benefit plan, the enrollment date is the date of employment. For late enrollees, the enrollment date is the date coverage begins. The time period after substantial completion of an application for coverage does not count toward the maximum 63-day break in coverage whether or not coverage is ultimately obtained. If an individual withdraws a pending application or fails to fully complete a pending application after a reasonable period of time, the carrier may count the period of time since substantial completion of the application toward the maximum break in coverage of 63 days.


Source: 24 SDR 35, effective September 19, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-44, 58-18-45, 58-18-48, 58-18-79.


20:06:40:02.  Short-term, limited duration policies. Creditable coverage includes short-term limited duration policies. Short-term, limited duration insurance means health insurance coverage provided under a contract with a carrier that has an expiration date specified in the contract that is within 12 months of the date the contract becomes effective, including any extensions that may be elected by the policyholder without the carrier’s consent. 


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-44, 58-18-79.


20:06:40:03.  Certificates required upon losing coverage. A carrier must automatically provide a certificate containing language that is substantially similar to the language contained in Appendix A at the end of this chapter to any individual losing coverage or qualifying for continuation under the Consolidated Omnibus Budget Reconciliation Act (COBRA), 29 U.S.C.S. § 1163, as in effect July 1, 1997, or SDCL chapter 58-18. At any time within 24 months after coverage ceases, a carrier must also provide additional certificates pursuant to requests by or on behalf of an individual.  Each certificate must be provided in a reasonable and prompt fashion. A separate fee may not be charged for the provision of a certificate, but the cost of this service may be factored into the policy premium.


After July 1, 1998, a carrier must provide certificates as required in this section for dependents as well as the individual to whom the coverage was issued. Before July 1, 1998, a carrier may satisfy the requirement for certificates identifying coverage for dependents by providing the name of the policyholder and specifying that family coverage is in force. Before July 1, 1998, if the carrier is requested to provide a certificate for a dependent, the carrier must make reasonable efforts to obtain and provide the name of the dependent.


If a carrier provides coverage in connection with another type of creditable coverage, the carrier must provide a certificate as required by this section. A carrier may, for an individual with at least 12 months of creditable coverage without a break in coverage exceeding 63 days, simply certify that the individual has 12 months of creditable coverage.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-11-1, 58-18-44, 58-18-45, 58-18-48, 58-18-79, 58-33-36.


20:06:40:04.  Standards for determinations on length of preexisting waiting periods. A carrier must determine whether an individual is eligible for coverage pursuant to SDCL 58-18-48. In making that determination a carrier must exercise reasonable diligence. Reasonable diligence may include questions on an application for insurance designed to elicit information on the individual’s eligibility for coverage under SDCL 58-18-48. A carrier may not use the absence of a certificate described in § 20:06:39:04 or 20:06:40:03 as the only method of determining eligibility for coverage pursuant to SDCL 58-18-48. The carrier must take into account all information presented by the individual. The carrier must consider the individual to have furnished a certificate if the individual attests to the period of creditable coverage, presents relevant corroborating evidence of some creditable coverage during the period, and cooperates with the carrier’s efforts to verify the individual’s coverage. The provisions of this section also apply to complete or partial waivers of preexisting condition waiting periods.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-44, 58-18-45, 58-18-48, 58-18-79.


20:06:40:05.  Special enrollment periods for marriage, birth, and adoption. A special enrollment period occurs for the individual, the individual's spouse, and the individual's dependents if the following conditions are met: 


(1)  A group health benefit plan makes coverage available with respect to a dependent of an individual;


(2)  The individual is an employee; and


(3)  The individual becomes married or a child becomes a new dependent as a result of marriage, birth, adoption, or placement for adoption.


The special enrollment period must be at least 31 days in length. If coverage required pursuant to this section is applied for, the effective date for coverage in the case of a marriage may be no later than the first day of the first calendar month after the date the completed request is received by the plan or, in the case of a dependent, the date of birth or the start of the adoption bonding period.


Source: 24 SDR 35, effective September 29, 1997; 28 SDR 157, effective May 19, 2002; 30 SDR 189, effective June 7, 2004.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-44, 58-18-45, 58-18-48, 58-18-79.


20:06:40:05.01.  Special enrollment periods for loss of other coverage. If an individual was eligible for coverage and declined coverage due to the existence of other coverage in force, the individual, the individual's spouse, and the individual's dependents are eligible for a special enrollment period on loss of the other coverage, in addition to those events listed as exceptions to being a late enrollee under SDCL 58-18-43.


The special enrollment period must be at least 31 days in length. If coverage required pursuant to this section is applied for, the effective date for coverage may be no later than the first day of the first calendar month after the date the completed request is received by the plan.


A plan may require an employee who declines coverage during the initial enrollment period to declare the reason in writing to be eligible for a special enrollment period as described in this section. If a declaration is required, the plan must provide notice of the requirement and disclose the consequences of the employee's failure to provide the statement.


Source: 28 SDR 157, effective May 19, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-44, 58-18-45, 58-18-48, 58-18-79.


20:06:40:06.  Affiliation periods for health maintenance organizations. A health maintenance organization (HMO) which uses an affiliation period must start the affiliation period on the enrollment date. The affiliation period may not exceed two months, except for late enrollees, for whom the affiliation period may not exceed three months. The affiliation period must run concurrently with any other waiting period under the plan. If a plan offers multiple options for coverage, a health maintenance organization may not impose an affiliation period on a participant who changes to the HMO option.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-44, 58-18-45, 58-18-79.


20:06:40:07.  Nondiscrimination in determining eligibility for coverage. Repealed.


Source: 24 SDR 35, effective September 29, 1997; repealed, 29 SDR 48, effective October 10, 2002.


20:06:40:08.  Standards for determining when a condition is preexisting. For purposes of determining whether a condition is preexisting pursuant to SDCL 58-18-45, the health benefit plan may not consider conditions arising after the enrollment date. If there is a waiting period before coverage can begin, the enrollment date, rather than the effective date of coverage, is the date which must be used for determining whether the condition existed during the preceding six months.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-45, 58-18-79.


20:06:40:09.  Notification of determinations on preexisting waiting periods and appeal and reconsideration procedures. Within a reasonable time following the receipt of the certificate or other evidence of coverage, a plan or carrier must determine the length of any preexisting condition waiting period that applies to the individual and notify the individual of its determination. Whether a determination and notification are made within a reasonable period of time depends upon the relevant facts and circumstances, including whether the application of the preexisting condition waiting period would prevent access to urgent medical services. The plan or carrier is required to notify the individual, however, only if, after considering the evidence, it has determined that a preexisting condition waiting period will be imposed on the individual. The basis of the determination, including the source and substance of any information on which the plan or carrier relied, must be included in the notification. The notification must also explain the plan’s appeal procedures and the opportunity of the individual to present additional evidence. 


The plan or carrier may reconsider and modify its initial determination if it determines that the individual did not have the claimed creditable coverage. In this circumstance, the plan or carrier must notify the individual of the reconsideration and, until a final determination is made, must act in accordance with its initial determination for purposes of approving medical services.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-45, 58-18-48, 58-18-79.


20:06:40:10.  Creditable coverage and preexisting waiting periods for newborn and adopted children. A child who was covered as a dependent within 31 days of the date of birth under the policy of a parent, or within 31 days after the start of the adoption bonding period under the policy of a prospective parent in the case of a child who has been placed for adoption, is not subject to the creditable coverage requirement of 12 months and qualifies as having 12 months of creditable coverage pursuant to SDCL 58-18-44 if any creditable coverage has been in force within the preceding 63 days. Waiting periods for preexisting conditions may not be imposed on children who meet the requirements of this section.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-32, 58-18-44, 58-18-45, 58-18-79.


20:06:40:11.  Renewal rights under association plans. All employers covered under an association plan have the right to renew the coverage they received if the association ceases to serve its members, regardless of the reason.


Source: 23 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-46, 58-18-79.


20:06:40:12.  Health benefit arrangement defined. For purposes of SDCL 58-18-44, a health benefit arrangement includes an arrangement by a state, the membership composition of which is specified by the state, which is established and maintained primarily to provide health insurance coverage for individuals who are residents of the state and who, because of the existence or history of a medical condition, are unable to acquire medical care coverage for a condition through insurance or from an HMO or are able to acquire coverage only at a rate which is substantially in excess of the rate for such coverage through the membership organization.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-44.


20:06:40:13.  Public health plan defined. A public health plan for purposes of SDCL 58-18-44 is any plan established or maintained by a state, county, or other political subdivision of a state that provides health insurance coverage to enrolled individuals. 


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-44, 58-18-79.


20:06:40:14.  Carrier defined. For purposes of this chapter, the term "carrier" includes any plan of insurance described in SDCL 58-18-51.1 or the administrator of such a plan.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-48, 58-18-79.


20:06:40:15.  Permissible methods of crediting coverage -- Alternative method prohibited. A carrier or plan may not use any other methods of crediting prior coverage for purposes of applying any preexisting waiting period other than those expressly permitted in SDCL chapter 58-18 and may not use the alternative method of crediting coverage in 45 C.F.R. § 146.113(c) as published on 62 Fed. Reg. 16,960-16,962 (April 8, 1997).


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-48, 58-18-79.


20:06:40:16.  Notice describing plan’s special enrollment required. By the time an employee is offered the opportunity to enroll in a group health plan, the plan must provide the employee with a written notice containing a description of the plan’s special enrollment rules. A plan or carrier may use the following model notice:


"If you are declining enrollment for yourself or your dependents (including your spouse) because of other health insurance coverage, you may in the future be able to enroll yourself or your dependents in this plan if you request enrollment within 30 days after your other coverage ends. In addition, if you have a new dependent as a result of marriage, birth, adoption, or placement for adoption, you may be able to enroll yourself and your dependents if you request enrollment within 30 days after the marriage, birth, adoption, or placement for adoption." 


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-48, 58-18-79.


20:06:40:17.  Group health plans to offer breast reconstruction options after covered mastectomy. A group health plan, as defined by SDCL 58-18-42, and a health insurance issuer providing health insurance coverage in connection with a group health plan that provides medical and surgical benefits with respect to a mastectomy, shall provide, in a case of a participant or beneficiary who is receiving benefits in connection with a mastectomy and who elects breast reconstruction in connection with such mastectomy, coverage for:


(1)  Reconstruction of the breast on which the mastectomy has been performed;


(2)  Surgery and reconstruction of the other breast to produce a symmetrical appearance; and


(3)  Prostheses and physical complications at all stages of a mastectomy, including lymphedemas.


Coverage shall be provided in a manner determined in consultation with the attending physician and the patient. Such coverage may be subject to annual deductibles and coinsurance provisions as may be deemed appropriate and as are consistent with those established for other benefits under the plan or coverage. Written notice of the availability of such coverage shall be delivered to the participant upon enrollment and annually thereafter.


Source: 27 SDR 15, effective September 6, 2000.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:17.01.  Written notification regarding coverage of reconstructive surgery after a mastectomy required. A group health plan, and a health insurance issuer providing insurance coverage in connection with a group health plan, shall provide notice to each participant and beneficiary under such plan regarding the coverage required by § 20:06:40:17. Such notice shall be in writing and prominently positioned in any literature or correspondence made available or distributed by the plan or issuer and shall be transmitted:


(1)  In the first mailing made by the plan or issuer to the participant or beneficiary after September 6, 2000; and


(2)  As a part of any yearly informational packet sent to the participant or beneficiary.


If a plan or issuer has made a mailing prior to September 6, 2000, that complies with subdivision (1), the requirement of subdivision (1) is met.


Source: 27 SDR 15, effective September 6, 2000.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:17.02.  Prohibited practices. A group health plan, and a health insurance issuer offering group health insurance coverage in connection with a group health plan, may not:


(1)  Deny to a patient eligibility, or continued eligibility, to enroll or to renew coverage under the terms of the plan, solely for the purpose of avoiding the requirements of § 20:06:40:17; or


(2)  Penalize or otherwise reduce or limit the reimbursement of an attending provider, or provide incentives (monetary or otherwise) to an attending provider, to induce such provider to provide care to an individual participant or beneficiary in a manner inconsistent with § 20:06:40:17.


Source: 27 SDR 15, effective September 6, 2000.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:17.03.  Not a termination of collective bargaining agreement. In the case of a group health plan maintained pursuant to one or more collective bargaining agreements between employee representatives and one or more employers, any plan amendment which amends the plan solely to conform to any requirement added by §§ 20:06:40:17 to 20:06:40:17.02, inclusive, may not be treated as a termination of such collective bargaining agreement.


Source: 27 SDR 15, effective September 6, 2000.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:17.04.  Applicability. The provisions of §§ 20:06:40:17 to 20:06:40:17.03, inclusive, apply to all group plans issued or renewed.


Source: 27 SDR 15, effective September 6, 2000.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:18.  Claims experience defined. For employers with two to fifty enrolled employees, claims experience shall mean the amount of paid claims for the employer and the time period that the claims were incurred and paid. For employers with fifty-one or more enrolled employees, claims experience shall mean the amount of paid claims for the employer, the time period that the claims were incurred and paid, and a listing of claims of $10,000 or more for any person covered by the employer in a manner consistent with applicable state and federal laws. Paid claims is the actual payment or settlement amount paid by the health carrier and excludes all noncovered services, provider discounts, and member liability amounts.


Source: 31 SDR 21, effective August 23, 2004.


General Authority: SDCL 58-18-79(1).


Law Implemented: SDCL 58-18-82.


20:06:40:19.  Additional continuation election. An individual who qualifies as an assistance eligible individual pursuant to the American Recovery and Reinvestment Act of 2009 and failed to elect continuation upon the qualifying event may elect special assisted continuation of coverage as provided in the American Recovery and Reinvestment Act of 2009.


The insurer shall, no later than April 18, 2009, provide the additional notice, either directly to the eligible individual or indirectly to the eligible individual through the employer, of the right to elect coverage pursuant to this section. An assistance eligible individual electing continuation pursuant to this section must make the election to the insurer within 60 days following receipt of the notice.


Source: 35 SDR 234, effective April 2, 2009; 35 SDR 306, effective July 1, 2009.


General Authority: SDCL 58-18-79(16).


Law Implemented: SDCL 58-18-7, 58-18-7.5.


20:06:40:20.  Period of special continuation. Special assisted continuation of coverage elected pursuant to § 20:06:40:19 commences with the first period of assisted continuation of coverage beginning after February 16, 2009, and extends for the period as though the election had been made pursuant to SDCL 58-18-7.5 to 58-18-7.20, inclusive, upon the date of the qualifying event.


Source: 34 SDR 234, effective April 2, 2009; 35 SDR 306, effective July 1, 2009.


General Authority: SDCL 58-18-79(16).


Law Implemented: SDCL 58-18-7, 58-18-7.5.


20:06:40:21.  Treatment of special continuation. Any person electing continuation pursuant to § 20:06:40:19 is considered as having continuing coverage and is not subject to a preexisting condition exclusion.


Source: 35 SDR 234, effective April 2, 2009; 35 SDR 306, effective July 1, 2009.


General Authority: SDCL 58-18-79(16).


Law Implemented: SDCL 58-18-7, 58-18-7.5.


20:06:40:22.  Premium subsidy. An individual eligible for assisted continuation of coverage who elects such coverage is entitled to the premium subsidy provided in the American Recovery and Reinvestment Act of 2009 so long as the individual meets the requirements for special assisted continuation coverage pursuant to the terms of the American Recovery and Reinvestment Act of 2009.


Source: 35 SDR 234, effective April 2, 2009; 35 SDR 306, effective July 1, 2009.


General Authority: SDCL 58-18-79(16).


Law Implemented: SDCL 58-18-7, 58-18-7.5.


20:06:40:23.  Medically necessary leave of absence defined. For purposes of §§ 20:06:40:24 to 20:06:40:26, inclusive, the phrase medically necessary leave of absence means a leave of absence from an accredited institution of higher learning or any other change in enrollment of such child at such an institution, that


(1)  Commences while a qualifying child is suffering from a serious illness or injury;


(2)  Is medically necessary; and


(3)  Causes the qualifying child to lose student status for purposes of coverage under the terms of the plan.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:24.  Dependent coverage. Any health carrier issuing a health benefit plan that provides dependent coverage for any qualifying child may not terminate coverage due to a medically necessary leave of absence for a period of twelve months after the first day of leave or the date on which such coverage would otherwise terminate under the terms of the plan, whichever is earlier. A qualifying child whose benefits are continued under this section is entitled to the same benefits as if the qualifying child continued to be a covered student and was not on a medically necessary leave of absence.


The health benefit plan must receive written certification of the medically necessary leave of absence by a treating physician of the qualifying child that states that the child is suffering from a serious illness or injury and that the leave of absence or other change of enrollment is medically necessary.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:25. Notification. Any health insurance carrier providing health insurance coverage in connection with a group health plan shall include, with any notice regarding a requirement for certification of student status for coverage under the plan, a description of the terms of § 20:06:40:24 for continued coverage during any medically necessary leave of absence. Such description shall be in language that is understandable to the typical plan participant.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:26.  Continued application in case of changed coverage. The provisions of §§ 20:06:40:24 and 20:06:40:25 apply if there is a change in coverage for the dependent child and the following occur:


(1)  Dependent child of a participant or beneficiary is in a period of coverage under a health benefit plan offered in connection with such a plan, pursuant to a medically necessary leave of absence of the child;


(2)  The manner in which the participant or beneficiary is covered under the plan changes, whether through a change in health insurance coverage or health insurance issuer, a change between health insurance coverage and self-insured coverage, or otherwise; and


(3)  The coverage as so changed continues to provide coverage of beneficiaries as dependent children.


This section applies to coverage of the child under the changed coverage for the remainder of the period of the medically necessary leave of absence of the dependent child under the plan in the same manner as it would have applied if the changed coverage had been the previous coverage.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:27.  Effective date. Sections 20:06:40:23 to 20:06:40:26, inclusive, apply to plan years beginning after December 31, 2009.


Source: 36 SDR 96, effective December 9, 2009.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:28.  Creditable coverage -- Children's Health Insurance Program. Coverage provided pursuant to a state's Children's Health Insurance Program (CHIP) under Title XXI of the Social Security Act is creditable coverage.


Source: 36 SDR 127, effective March 1, 2010.


General Authority: SDCL 58-17-87(13).


Law Implemented: SDCL 58-17-69, 58-17-85, 58-18-44.


20:06:40:29.  Definitions. Unless otherwise provided, the following terms are defined for purposes of §§ 20:06:40:29 to 20:06:40:41, inclusive:


(1)  "Collect," with respect to information, to request, require, or purchase such information;


(2)  "Family member," with respect to an individual, a dependent of the individual or any other person who is a first-degree, second-degree, third-degree, or fourth-degree relative of the individual or of a dependent of the individual. Relatives by affinity such as by marriage or adoption are treated the same as relatives by consanguinity that is, relatives who share a common biological ancestor. In determining the degree of the relationship, relatives by less than full consanguinity such as half-siblings, who share only one parent are treated the same as relatives by full consanguinity such as siblings who share both parents;


(3)  "First-degree relatives," parents, spouses, siblings, and children;


(4)  "Fourth-degree relatives," great-great grandparents, great-great grandchildren, and children of first cousins;


(5)  "Genetic information":



(a)  The individual's genetic tests;



(b)  The genetic tests of family members of the individual;



(c)  The manifestation of a disease or disorder in family members of the individual; or



(d)  Any request for, or receipt of, genetic services, or participation in clinical research which includes genetic services, by the individual or any family member of the individual.



With respect to a pregnant woman (or a family member of the pregnant woman), the term includes genetic information of any fetus carried by the pregnant woman. With respect to an individual (or a family member of the individual) who is utilizing an assisted reproductive technology, the term includes genetic information of any embryo legally held by the individual or family member. However, the term does not include information about sex or age of any individual;


(6)  "Genetic services," genetic test; genetic counseling including obtaining, interpreting, or assessing genetic information; or genetic education;


(7)  "Genetic test," an analysis of human DNA, RNA, chromosomes, proteins, or metabolites, if the analysis detects genotypes, mutations, or chromosomal changes. However, a genetic test does not include an analysis of proteins or metabolites that is directly related to a manifested disease, disorder, or pathological condition. Therefore, a test to determine whether an individual has a BRCA1 or BRCA2 variant is a genetic test. Similarly, a test to determine whether an individual has a genetic variant associated with hereditary nonpolyposis colorectal cancer is a genetic test. However, an HIV test, complete blood count, cholesterol test, liver function test, or test for the presence of alcohol or drugs is not a genetic test;


(8)  "Group health plan," a plan of, or contributed to by, an employer including a self-employed person or employee organization to provide health care directly or otherwise to the employees, former employees, the employer, others associated or formerly associated with the employer in a business relationship, or the families of employees, former employees, the employer, and others associated with the employer;


(9)  "Manifestation or manifested," with respect to a disease, disorder, or pathological condition, that an individual has been or could reasonably be diagnosed with the disease, disorder, or pathological condition by a health care professional with appropriate training and expertise in the field of medicine involved. A disease, disorder, or pathological condition is not manifested if a diagnosis is based principally on genetic information;


(10)  "Payment," with respect to the activities undertaken by a health plan, to obtain premiums or to determine or fulfill its responsibility for coverage and the provision of benefits under the health plan, or by a health care provider or health plan, to obtain or provide reimbursement for the provision of health care. However, these activities include:



(a)  Determinations of eligibility or coverage including coordination of benefits or the determination of cost sharing amounts, and adjudication or subrogation of health benefit claims;



(b)  Risk adjusting amounts due based on enrollee health status and demographic characteristics;



(c)  Billing, claims management, collection activities, obtaining payment under a contract for reinsurance (including stop-loss insurance and excess of loss insurance), and related health care data processing;



(d)  Review of health care services with respect to medical necessity, coverage under a health plan, appropriateness of care, or justification of charges;



(e)  Utilization review activities, including precertification and preauthorization of services, and concurrent and retrospective review of services; and



(f)  Disclosure to consumer reporting agencies of the name and address, date of birth, social security number, payment history, account number or name and address of the health care provider and/or health plan relating to collection of premiums or reimbursement;


(11)  "Second-degree relatives," grandparents, grandchildren, aunts, uncles, nephews, and nieces;


(12)  "Third-degree relatives," great-grandparents, great-grandchildren, great aunts, great uncles, and first cousins;


(13)  "Underwriting purposes," with respect to any group health plan, or health insurance coverage offered in connection with a group health plan:



(a)  Rules for or determination of eligibility, including enrollment and continued eligibility for benefits under the plan or coverage, including changes in deductibles or other cost-sharing mechanisms in return for activities such as completing a health risk assessment or participating in a wellness program;



(b)  The computation of premium or contribution amounts under the plan or coverage, including discounts, rebates, payments in kind, or other premium differential mechanisms in return for activities such as completing a health risk assessment or participation in a wellness program;



(c)  The application of any preexisting condition exclusion under the plan or coverage; and



(d)  Other activities related to the creation, renewal, or replacement of a contract of health insurance or health benefits.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-79(1), 58-18-87.


Law Implemented: SDCL 58-18-79, 58-33-13.


20:06:40:30.  Group rating based on health factors. Nothing in §§ 20:06:40:29 to 20:06:40:41, inclusive, restricts the aggregate amount that an employer may be charged for coverage under a group health plan, but § 20:06:40:31 prohibits adjustments in group premium or contribution rates based on genetic information.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:31.  No group-based discrimination based on genetic information. A group health plan, and a health insurance issuer offering health insurance coverage in connection with a group health plan, may not adjust premium or contribution amounts for the plan, or any group of similarly situated individuals under the plan, on the basis of genetic information. Similarly situated individuals are determined pursuant to §§ 20:06:46:09 to 20:06:46:12, inclusive. Nothing in this section limits the ability of a health insurance issuer offering health insurance coverage in connection with a group health plan to increase the premium for a group health plan, or any group of similarly situated individuals under the plan based on the manifestation of a disease or disorder of an individual who is enrolled in the plan. In such a case, however, the manifestation of a disease or disorder in one individual cannot be used as genetic information about other group members to further increase the premium for a group health plan or a group of similarly situated individuals under the plan.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 59-18-79(9), 58-18-87.


Law Implemented: SDCL 58-18-79, 58-33-13.


20:06:40:32.  Limitation on requesting or requiring genetic testing. Except as otherwise provided, a group health plan, and a health insurance issuer offering health insurance coverage in connection with a group health plan, may not request or require an individual or a family member of the individual to undergo a genetic test.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:33.  Exceptions to requiring genetic testing. Nothing in § 20:06:40:32 limits the authority of a health care professional who is providing health care services to an individual to request that the individual undergo a genetic test.


Additionally, nothing in § 20:06:40:32 precludes a plan or issuer from obtaining and using the results of a genetic test in making a determination regarding payment. Therefore, if a plan or issuer conditions payment for an item or service based on its medical appropriateness and the medical appropriateness of the item or service depends on the genetic makeup of a patient, then the plan or issuer is permitted to condition payment for the item or service on the outcome of a genetic test. The plan or issuer may also refuse payment if the patient does not undergo the genetic test.


A plan or an issuer may only request the minimum amount of information necessary to make a determination regarding payment. The minimum amount of information necessary is determined in accordance with the minimum necessary standard in 45 CFR 164.502(b) of the privacy regulations issued under the Health Insurance Portability and Accountability Act.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:34.  Research exception. A plan or an issuer may request, but not require, that a participant or beneficiary undergo a genetic test if all of the following conditions are met:


(1)  The plan or issuer makes the request pursuant to research, as defined in 45 CFR 46.102(d), that complies with 45 CFR Part 46 or equivalent federal regulations, and any applicable state or local law or regulations for the protection of human subjects in research; and


(2)  The plan or issuer makes the request in writing, and the request clearly indicates to each participant or beneficiary or, in the case of a minor child, to the legal guardian of the beneficiary that:



(a)  Compliance with the request is voluntary; and



(b)  Noncompliance will have no effect on eligibility for benefits or premium or contribution amounts.


The issuer must complete a copy of the Notice of Research Exception form found in Appendix B and submit the form to the federal Secretary of Health and Human Services. No genetic information collected or acquired under this section may be used for underwriting purposes.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:35.  Prohibitions on collection of genetic information for underwriting purposes. A group health plan, and a health insurance issuer offering health insurance coverage in connection with a group health plan, may not collect genetic information for underwriting purposes.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:36.  Medical appropriateness. If an individual seeks a benefit under a group health plan or other health insurance coverage, the plan or coverage may limit or exclude the benefit based on whether the benefit is medically appropriate. The determination of whether the benefit is medically appropriate is not within the meaning of underwriting purposes. Therefore, if an individual seeks a benefit under the plan and the plan or issuer conditions the benefit based on its medical appropriateness and the medical appropriateness of the benefit depends on genetic information of the individual, then the plan or issuer may condition the benefit on the genetic information. A plan or issuer may only request the minimum amount of genetic information necessary to determine medical appropriateness. The plan or issuer may deny the benefit if the patient does not provide the genetic information required to determine medical appropriateness. If an individual is not seeking a benefit, the medical appropriateness exception of this section to the definition of underwriting purposes does not apply.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:37.  Collection of genetic information prior to or in connection with enrollment. A group health plan, and a health insurance issuer offering health insurance coverage in connection with a group health plan, may not collect genetic information with respect to any individual prior to that individual's effective date of coverage under that plan, nor in connection with the rules for eligibility that apply to the individual. Whether or not an individual's information is collected prior to that individual's effective date of coverage is determined based upon the time of collection.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-48, 58-18-79.


20:06:40:38.  Incidental collection exception. If a group health plan, or a health insurance issuer offering health insurance coverage in connection with a group health plan, obtains genetic information incidental to the collection of other information concerning any individual, the collection is not a violation of § 20:06:40:37, as long as the collection is not for underwriting purposes in violation of §§ 20:06:40:35 and 20:06:40:36.


The incidental collection exception in this section does not apply with respect to any collection where it is reasonable to anticipate that health information will be received, unless the issuer explicitly states that genetic information should not be provided to the issuer.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79, 58-18-87.


Law Implemented: SDCL 58-18-79.


20:06:40:39.  General exception for certain small group health plans. The requirements of §§ 20:06:40:29 to 20:06:40:41, inclusive, do not apply to any group health plan and group health insurance coverage for any plan year, if on the first day of the plan year, the plan has fewer than two participants who are current employees. However, the following requirements apply without regard to this exception:


(1)  SDCL 58-18-45(4);


(2)  §§ 20:06:46:03 to 20:06:46:08, inclusive, as they apply with respect to genetic information as a health factor;


(3)  § 20:06:46:04, as it applies with respect to genetic information as a health factor;


(4)  §§ 20:06:46:10 and 20:06:46:13 to 20:06:46:15, inclusive, as they apply with respect to genetic information as a health factor;


(5)  § 20:06:40:31;


(6)  §§ 20:06:40:32 and 20:06:40:33;


(7)  §§ 20:06:40:35 to 20:06:40:38, inclusive, and § 20:06:40:29(12).


This section applies to group health plans, and health insurance issuers offering group health insurance coverage, for plan years beginning on or after the effective date of those sections.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:40.  Applicability to excepted benefits. Sections 20:06:40:29 to 20:06:40:41, inclusive, do not apply to excepted benefits as defined by 29 USC 1191b(c), as of August 1, 2010.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:41.  Effective date. Sections 20:06:40:29 to 20:06:40:41, inclusive, apply for plan years beginning on or after the effective date of those sections.


Source: 37 SDR 47, effective September 20, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:40:42.  Definitions. Unless otherwise provided, the following terms are defined for purposes of §§ 20:06:40:42 to 20:06:40:74, inclusive:


(1)  "Aggregate lifetime dollar limit," a dollar limitation on the total amount of specified benefits that may be paid under a group health plan, or health insurance coverage offered in connection with such a plan, for any coverage unit;


(2)  "Annual dollar limit," a dollar limitation on the total amount of specified benefits that may be paid in a 12-month period under a group health plan, or health insurance coverage offered in connection with such a plan, for any coverage unit;


(3)  "Cumulative financial requirements," financial requirements that determine whether or to what extent benefits are provided based on accumulated amounts and include deductibles and out-of-pocket maximums. However, the term does not include aggregate lifetime or annual dollar limits because these two terms are excluded from the meaning of financial requirements;

(4)  "Cumulative quantitative treatment limitations," treatment limitations that determine whether or to what extent benefits are provided based on accumulated amounts, such as annual or lifetime day or visit limits;


(5)  "Financial requirements," include deductibles, co-payments, coinsurance or out-of-pocket maximums. However, the term does not include aggregate lifetime or annual dollar limits;


(6)  "Medical or surgical benefits," benefits for medical or surgical services, as defined under the terms of the plan, or health insurance coverage, but does not include mental health or substance use disorder benefits. Any condition defined by the plan as being or as not being a medical or surgical condition must be defined to be consistent with generally recognized independent standards of current medical practice. For example, the International Classification of Diseases, 9th Revision, Clinical Modification (ICD) or State guidelines;

(7)  "Mental health benefits," benefits with respect to services for mental health conditions, as defined under the terms of the plan and in accordance with applicable Federal and State law. Any condition defined by the plan as being or as not being a mental health condition must be defined to be consistent with generally recognized independent standards of current medical practice. For example, the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (DSM), the ICD, or State guidelines;

(8)  "Substance use disorder benefits," benefits with respect to services for substance use disorders, as defined under the terms of the plan and in accordance with applicable Federal and State law. Any disorder defined by the plan as being or as not being a substance use disorder must be defined to be consistent with generally recognized independent standards of current medical practice. For example, the DSM, the ICD, or state guidelines;

(9)  "Treatment limitations," include limits on benefits based on the frequency of treatment, number of visits, days of coverage, days in a waiting period, or other similar limits on the scope or duration of treatment. Treatment limitations include both quantitative treatment limitations, which are expressed numerically, such as 50 outpatient visits per year, and nonquantitative treatment limitations, which otherwise limit the scope or duration for treatment under a plan. See § 20:06:40:63 for an illustrative list of nonquantitative treatment limitations.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79, 58-18-79(1), 58-18-79(15), 58-18-80.


20:06:40:43.  Parity requirements with respect to aggregate lifetime and annual dollar limits. A group health plan, or health insurance coverage offered by an issuer in connection with a group health plan, that provides medical or surgical benefits and mental health or substance use disorder benefits must comply with § 20:06:40:44, 20:06:40:45, or 20:06:40:47. However, §§ 20:06:40:42 to 20:06:40:74, inclusive, does not apply if a plan, or health insurance coverage, satisfies the requirements of §§ 20:06:40:70 and 20:06:40:71, relating to exemptions for small employers and for increased costs.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:44.  Plan with no limit or limits on less than one-third of all medical or surgical benefits. If a plan, or health insurance coverage, does not include an aggregate lifetime or annual dollar limit on any medical or surgical benefits, it may not impose an aggregate lifetime or annual dollar limit, respectively, on mental health or substance use disorder benefits.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:45.  Plan with a limit on at least two-thirds of all medical or surgical benefits. If a plan, or health insurance coverage, includes an aggregate lifetime or annual dollar limit on at least two-thirds of all medical or surgical benefits, it must either:

(1)  Apply the aggregate lifetime or annual dollar limit both to the medical or surgical benefits to which the limit would otherwise apply and to mental health or substance use disorder benefits in a manner that does not distinguish between the medical or surgical benefits and mental health or substance use disorder benefits; or


(2)  Not include an aggregate lifetime or annual dollar limit on mental health or substance use disorder benefits that is less than the aggregate lifetime or annual dollar limit, respectively, on medical or surgical benefits. For cumulative limits other than aggregate lifetime or annual dollar limits, see § 20:06:41:61, prohibiting separately accumulating cumulative financial requirements or cumulative quantitative treatment limitations.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:46.  Determining one-third and two-thirds of all medical or surgical benefits. For purposes of §§ 20:06:40:43 to 20:06:40:47, inclusive, the determination of whether the portion of medical or surgical benefits subject to an aggregate lifetime or annual dollar limit represents one-third or two-thirds of all medical or surgical benefits, is based on the dollar amount of all plan payments for medical or surgical benefits expected to be paid under the plan for the plan year, or for the portion of the plan year after a change in plan benefits that affects the applicability of the aggregate lifetime or annual dollar limits.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:47.  Plan not described in sections 20:06:40:44 or 20:06:40:45 of this chapter. A group health plan, or health insurance coverage, that is not described in § 20:06:40:44 or 20:06:40:45 with respect to aggregate lifetime or annual dollar limits on medical or surgical benefits must either:

(1)  Impose no aggregate lifetime or annual dollar limit, as appropriate, on mental health or substance use disorder benefits; or


(2)  Impose an aggregate lifetime or annual dollar limit on mental health or substance use disorder benefits that is no less than an average limit calculated for medical or surgical benefits in the following manner. The average limit is calculated by taking into account the weighted average of the aggregate lifetime or annual dollar limits, as appropriate, that are applicable to the categories of medical or surgical benefits. Limits based on delivery systems, such as inpatient, outpatient treatment or normal treatment of common, low-cost conditions such as treatment of normal births, do not constitute categories for purposes of subdivision 20:06:40:47(2). In addition, for purposes of determining weighted averages, any benefits that are not within a category that is subject to a separately-designated dollar limit under the plan are taken into account as a single separate category by using an estimate of the upper limit on the dollar amount that a plan may reasonably expect to incur with respect to such benefits, taking into account any other applicable restrictions under the plan.


For purposes of this section, the weighting applicable to any category of medical or surgical benefits is determined in the manner set forth in § 20:06:40:46 for determining one-third or two-thirds of all medical or surgical benefits.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:48.  Parity requirements with respect to financial requirements and treatment limitations -- Clarification of classification of benefits. When reference is made in §§ 20:06:40:48 to 20:06:40:64, inclusive, to a classification of benefits, the term "classification" means a classification as described in §§ 20:06:40:53 and 20:06:40:54.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(1), 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:49.  Parity requirements with respect to financial requirements and treatment limitations -- Clarification of type of financial requirement or treatment limitation. When reference is made in §§ 20:06:40:48 to 20:06:40:64, inclusive, to a type of financial requirement or treatment limitations, the reference to type means its nature. Different types of financial requirements include deductibles, co-payments, coinsurance, and out-of-pocket maximums. Different types of quantitative treatment limitations include annual, episode, and lifetime day and visit limits. See § 20:06:40:63 for an illustrative list of nonquantitative treatment limitations.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(1), 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:50.  Parity requirements with respect to financial requirements and treatment limitations -- Clarification of level of a type of financial requirement or treatment limitation. When reference is made in §§ 20:06:40:48 to 20:06:40:64, inclusive, to a level of a type of financial requirement or treatment limitation, level refers to the magnitude of the type of financial requirement of treatment limitation. For example, different levels of coinsurance include 20 percent and 30 percent; different levels of a co-payment include $15 and $20; different levels of a deductible include $250 and $500; and different levels of an episode limit include 21 inpatient days per episode and 30 inpatient days per episode.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79(1), 58-18-79(15), 58-18-80.


20:06:40:51.  Parity requirements with respect to financial requirements and treatment limitations -- Clarification of coverage unit. When reference is made in §§ 20:06:40:42 to 20:06:40:74, inclusive, to a coverage unit, coverage unit refers to the way in which a plan, or health insurance coverage, groups individuals for purposes of determining benefits, or premiums or contributions. For example, different coverage units include self-only, family, and employee-plus-spouse.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79(1), 58-18-79(15), 58-18-80.


20:06:40:52.  General parity requirement. A group health plan, or health insurance coverage offered by an issuer in connection with a group health plan, that provides both medical or surgical benefits and mental health or substance use disorder benefits may not apply any financial requirement or treatment limitation to mental health or substance use disorder benefits in any classification that is more restrictive than the predominant financial requirement or treatment limitation of that type applied to substantially all, medical or surgical benefits, in the same classification. Whether a financial requirement or treatment limitation is a predominant financial requirement or treatment limitation that applies to substantially all medical surgical benefits in a classification is determined separately for each type of financial requirement or treatment limitation. The application of the rules found in §§ 20:06:40:52 to 20:06:40:54, inclusive, to financial requirements and quantitative treatment limitation is addressed in §§ 20:06:40:55 to 20:06:40:61, inclusive; the application of the rules of §§ 20:06:40:52 to 20:06:40:54, inclusive, to nonquantitative treatment limitations is addressed in §§ 20:06:40:63 and 20:06:40:64.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.


20:06:40:53.  Classifications of benefits used for applying rules. If a plan, or health insurance coverage, provides mental health or substance use disorder benefits in any classification of benefits described in §§ 20:06:40:53 and 20:06:40:54, mental health or substance use disorder benefits must be provided in every classification in which medical or surgical benefits are provided. In determining the classification in which a particular benefit belongs, a plan, or health insurance issuer, must apply the same standards to medical or surgical benefits and to mental health or substance use disorder benefits. To the extent that a plan, or health insurance coverage, provides benefits in a classification and imposes any separate financial requirement or treatment limitation, or separate level of a financial requirement or treatment limitation, for benefits in the classification, the rules of §§ 20:06:40:48 to 20:06:40:64, inclusive, apply separately with respect to that classification for all financial requirement or treatment limitations.

The following classifications of benefits are the only classifications used in applying the rules of §§ 20:06:40:48 to 20:06:40:64, inclusive.


(1)  "Inpatient, in-network," benefits furnished on an inpatient basis and with a network of providers established or recognized under a plan or health insurance coverage;


(2)  "Inpatient, out-of-network," benefits furnished on an inpatient basis and outside any network of providers established or recognized under a plan or health insurance coverage. This classification includes inpatient benefits under a plan, or health insurance coverage, that has no network or providers;


(3)  "Outpatient, in-network," benefits furnished on an outpatient basis and within a network of providers established or recognized under a plan or health insurance coverage;

(4)  "Outpatient, out-of-network," benefits furnished on an outpatient basis and outside any network of providers established or recognized under a plan or health insurance coverage. This classification includes outpatient benefits under a plan, or health insurance coverage, that has no network of providers;


(5)  "Emergency care," benefits for emergency care;


(6)  "Prescription drugs," benefits for prescription drugs. See special rules for multi-tiered prescription drug benefits in § 20:06:40:60.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:54.  Application to out-of-network providers. A plan, or health insurance coverage, that provides mental health or substance use disorder benefits in any classification of benefits must provide mental health or substance use disorder benefits in every classification in which medical or surgical benefits are provided, including out-of-network classifications.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:55.  Financial requirements and quantitative treatment limitations -- Determining substantially all. For purposes of §§ 20:06:40:48 to 20:06:40:67, inclusive, a type of financial requirement or quantitative treatment limitation is considered to apply to substantially all medical or surgical benefits in a classification of benefits if it applies to at least two-thirds of all medical or surgical benefits in that classification. Benefits expressed as subject to a zero level of a type of financial requirement are treated as benefits not subject to that type of financial requirement, and benefits expressed as subject to a quantitative treatment limitation that is unlimited are treated as benefits not subject to that type of quantitative treatment limitation. If a type of financial requirement or quantitative treatment limitation does not apply to at least two-thirds of all medical or surgical benefits in a classification, then that type cannot be applied to mental health or substance use disorder benefits in that classification.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:56.  Financial requirements and quantitative treatment limitations -- Determining predominant. If a type of financial requirement or quantitative treatment limitation applies to at least two-thirds of all medical or surgical benefits in a classification as determined under § 20:06:40:58, the level of the financial requirement or quantitative treatment limitation that is considered the predominant level of that type in a classification of benefits is the level that applies to more than one-half of medical or surgical benefits in that classification subject to the financial requirement or quantitative treatment limitation.

If, with respect to a type of financial requirement or quantitative treatment limitations that applies to a least two-thirds of all medical or surgical benefits in a classification, there is no single level that applies to more than one-half of medical or surgical benefits in the classification subject to the financial requirement or quantitative treatment limitation, the plan, or health insurance issuer, may combine levels until the combination of levels applies to more than one-half of medical or surgical benefits subject to the financial requirement or quantitative treatment limitation in the classification. The least restrictive level within the combination is considered the predominate level of that type in the classification. A plan may combine the most restrictive levels first, with each less restrictive level added to the combination until the combination applies to more than one-half of the benefits subject to the financial requirement or treatment limitations.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:57.  Financial requirements and quantitative treatment limitations -- Determining portion based on plan payments. For purposes of §§ 20:06:40:48 to 20:06:40:64, inclusive, the determination of the portion of medical or surgical benefits in a classification of benefits subject to a financial requirement or quantitative treatment limitation, or subject to any level of a financial requirement or quantitative treatment limitation, is based on the dollar amount of all plan payments for medical or surgical benefits in the classification expected to be paid under the plan for the plan year or for the portion of the plan year after a change in plan benefits that affects the applicability of the financial requirement or quantitative treatment limitation.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:58.  Financial requirements and quantitative treatment limitations -- Determining clarifications for certain threshold requirements. For any deductible, the dollar amount of plan payments includes all plan payments with respect to claims that would be subject to the deductible if it had not been satisfied. For any out-of-pocket maximum, the dollar amount of plan payments includes all plan payments associated with out-of-pocket payments that are taken into account towards the out-of-pocket maximum as well as all plan payments associated with out-of-pocket payments that would have been made towards the out-of-pocket maximum if it had not been satisfied.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:59.  Application to different coverage units. If a plan, or health insurance coverage, applies different levels of a financial requirement or quantitative treatment limitation to different coverage units in a classification of medical or surgical benefits, the predominant level that applies to substantially all medical or surgical benefits in the classification is determined separately for each coverage unit.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:60.  Special rule for multi-tiered prescription drug benefits. If a plan, or health insurance coverage, applies different levels of financial requirements to different tiers of prescription drug benefits based on reasonable factors determined in accordance with § 20:06:40:62, relating to requirements for nonquantitative treatment limitations, and without regard to whether a drug is generally prescribed with respect to medical or surgical benefits or with respect to mental health or substance use disorder benefits, the plan, or health insurance coverage, satisfies the parity requirements of §§ 20:06:40:48 to 20:06:40:64, inclusive, with respect to prescription drug benefits. Reasonable factors include cost, efficacy, generic versus brand name, and mail order versus pharmacy pick-up.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:61.  No separate cumulative financial requirements or cumulative quantitative treatment limitations. A group health plan, or health insurance coverage, offered in connection with a group health plan, may not apply any cumulative financial requirement or cumulative quantitative treatment limitation for mental health or substance use disorder benefits in a classification that accumulates separately from any established for medical or surgical benefits in the same classification.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:62.  Nonquantitative treatment limitations. A group health plan, or health insurance coverage, may not impose a nonquantitative treatment limitation with respect to mental health or substance use disorder benefits in any classification unless, under the terms of the plan, or health insurance coverage, any processes, strategies, evidentiary standards, or other factors used in applying the nonquantitative treatment limitation to mental health or substance use disorder benefits in the classification are comparable to, and are applied no more stringently than, the processes, strategies, evidentiary standards, or other factors used in applying the limitation with respect to classification, except to the extent that recognized clinically appropriate standards of care may permit a difference.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:63.  Illustrative list of nonquantitative treatment limitations. Nonquantitative treatment limitations include:


(1)  Medical management standards limiting or excluding benefits based on medical necessity or medical appropriateness, or based on whether the treatment is experimental or investigative;


(2)  Formulary design for prescription drugs;

(3)  Standards for provider admission to participate in a network, including reimbursement rates;


(4)  Plan methods for determining usual, customary, and reasonable charges;


(5)  Refusal to pay for higher-cost therapies until it can be shown that a lower-cost therapy is not effective, also known as fail-first policies or step therapy protocols; and


(6)  Exclusions based on failure to complete a course of treatment.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:64.  Exemptions. The rules in §§ 20:06:40:48 to 20:06:40:64, inclusive, do not apply if a group health plan, or health insurance coverage, satisfies the requirements of §§ 20:06:40:70 and 20:06:40:71.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:65.  Availability of plan information -- Criteria for medical necessity determinations. The criteria for medical necessity determinations made under a group health plan with respect to mental health or substance use disorder benefits, or health insurance coverage offered in connection with the plan with respect to such benefits, must be made available by the plan administrator, or health insurance issuer offering such coverage, to any current or potential participant, beneficiary, or contracting provider upon request.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:66.  Availability of plan information -- Reasons for denial. The reason for any denial under a group health plan, or health insurance coverage, of reimbursement or payment for services with respect to mental health or substance use disorder benefits in the case of any participant or beneficiary must be made available by the plan administrator, or the health insurance issuer offering such coverage, to the participant or beneficiary, in accordance with this section.

A group health plan, or health insurance coverage, must provide the reason for the claim denial in a form and manner consistent with the requirements for group health plans found in 29 CFR 2560.503-1 as of January 1, 2011.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:67.  Applicability -- Group health plans. The requirements of §§ 20:06:40:42 to 20:06:40:74, inclusive, apply to a group health plan offering, medical or surgical benefits, and mental health or substance use disorder benefits. If, under an arrangement or arrangements to provide health care benefits by an employer or employee organization including for this purpose a joint board of trustees of a multiemployer trust affiliated with one or more multiemployer plans, any participant or beneficiary can simultaneously receive coverage for medical or surgical benefits and coverage for mental health or substance use disorder benefits, then the requirements of §§ 20:06:40:42 to 20:06:40:74, inclusive, apply separately with respect to each combination of medical or surgical benefits and of mental health or substance use disorder benefits, that any participant or beneficiary can simultaneously receive from that employer's or employee organization's arrangement or arrangements to provide health care benefits, and all such combinations are considered for purposes of §§ 20:06:40:42 to 20:06:40:74, inclusive, to be a single group plan.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:68.  Applicability -- Health insurance issuers. The requirements of §§ 20:06:40:42 to 20:06:40:74, inclusive, apply to a health insurance issuer offering health insurance coverage for mental health or substance use disorder benefits in connection with a group health plan subject to § 20:60:40:67.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:69.  Scope. Sections 20:06:40:42 to 20:06:40:74, inclusive, do not:

(1)  Require a group health plan, or health insurance issuer offering coverage in connection with a group health plan, to provide any mental health benefits or substance use disorder benefits, and the provision of benefits by a plan, or health insurance coverage, for one or more mental health conditions or substance use disorders does not require the plan, or health insurance coverage, under §§ 20:06:40:42 to 20:06:40:70, inclusive, to provide benefits for any other mental health condition or substance use disorder; or


(2)  Affect the terms and conditions relating to the amount, duration, or scope of mental health or substance use disorder benefits under the plan, or health insurance coverage, except as specifically provided in §§ 20:06:40:43 to 20:06:40:64, inclusive.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:70.  Small employer exemption. The requirements of §§ 20:06:40:42 to 20:06:40:74, inclusive, do not apply to a group health plan, or health insurance issuer offering coverage in connection with a group health plan, for a plan year of a small employer. For purposes of §§ 20:06:40:70 and 20:06:40:71, the term "small employer" means, in connection with a group health plan with respect to a calendar year and a plan year, an employer who employed at least a single individual, but not more than 50 employees on business days during the preceding calendar year and who employs at least a single individual on the first day of the plan year.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:71.  Determining employer size. For purposes of § 20:06:40:70:


(1)  All persons treated as a single employer under subsections (b), (c), (m), and (o) of the Internal Revenue Code of 1986, codified at 26 U.S.C. 414, are treated as one employer;


(2)  If an employer was not in existence throughout the preceding calendar year, whether it is a small employer is determined based on the average number of employees the employer reasonably expects to employ on business days during the current calendar year; and


(3)  Any reference to an employer for purposes of the small employer exemption includes a reference to a predecessor of the employer.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:72.  Sale of nonparity health insurance coverage. A health insurance issuer may not sell a policy, certificate, or contract of insurance that fails to comply with §§ 20:06:40:43 to 20:06:40:64, inclusive, except to a plan for a year for which the plan is exempt from requirements of §§ 20:06:40:42 to 20:06:40:74, inclusive, because the plan meets requirements under §§ 20:06:40:70 and 20:06:40:71.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:73.  Special effective date for certain collectively-bargained plans. For a group health plan maintained pursuant to one or more collective bargaining agreements ratified before October 3, 2008, the requirements of §§ 20:06:40:42 to 20:06:40:74, inclusive, do not apply to the plan, or health insurance coverage offered in connection with the plan, for plan years beginning before the later of either:

(1)  The date on which the last of the collective bargaining agreements relating to the plan terminates, determined without regard to any extension agreed to after October 3, 2008; or


(2)  July 1, 2010.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

20:06:40:74.  Establishment of sub-classifications for determining parity for outpatient benefits. For purposes of applying the financial requirements and treatment limitations found in §§ 20:06:40:42 to 20:06:40:74, inclusive, a group health plan, or health insurance coverage offered by an issuer in connection with a group health plan, may divide its benefits furnished on an outpatient basis into two sub-classifications:


(1)  Office visits; and


(2)  All other outpatient items and services.


After the sub-classifications are established, a group health plan, or health insurance coverage offered by an issuer in connection with a group health plan, may not impose any financial requirement or treatment limitation on mental health or substance use disorder benefits in any sub-classification that is more restrictive than the predominant financial requirement or treatment limitation that applies to substantially all medical or surgical benefits in the sub-classification using the methodology set forth in §§ 20:06:40:42 to 20:06:40:74, inclusive.

Other than as permitted under this section, and except as permitted under § 20:06:40:60, sub-classifications are not permitted when applying the financial requirements and treatment limitations found in §§ 20:06:40:42 to 20:06:40:74, inclusive. Accordingly, separate sub-classifications for generalists and specialists are not permitted.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-18-79, 58-18-79(15).


Law Implemented: SDCL 58-18-79, 58-18-80.

References: International Classification of Disease, 9th Revision, Clinical Modification (ICD-9-CM), 2010. Copies may be obtained from Ingenix, P.O. Box 27116, Salt Lake City, Utah 84127-0116; $99.95.


DSM-IV-TR--Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision, published by the American Psychiatric Association. Copies may be obtained from Ingenix, P.O. Box 27116, Salt Lake City, Utah 84127-0116; $99.95.
DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

EXAMPLE OF CERTIFICATE OF PRIOR GROUP HEALTH PLAN COVERAGE

Chapter 20:06:40

APPENDIX A

SEE: § 20:06:40:03


Source: 24 SDR 35, effective September 29, 1997.

CERTIFICATE OF PRIOR GROUP HEALTH PLAN COVERAGE

IMPORTANT - This certificate provides evidence of your prior health coverage. You may need to furnish this certificate if you become eligible under a group health plan that excludes coverage for certain medical conditions that you have before you enroll. This certificate may need to be provided if medical advice, diagnosis, care, or treatment was recommended or received for the condition within the 6 month period prior to your enrollment in the new plan. If you become covered under another group health plan, check with the plan administrator to see if you need to provide this certificate. You may also need this certificate to buy, for yourself or your family, an insurance policy that does not exclude coverage for medical conditions that are present before you enroll.

1.
Date of this certificate: _______________.

2.
Name of group health plan: _____________________________________________.

3.
Name of participant: ___________________________________________________.

4.
Identification number of participant: _____________________________________.

5.
Name of any dependents to whom this certificate applies: _________________ 
________________________________________________________________________

6.
Name, address, and telephone number of plan administrator or issuer responsible for providing this certificate:  ________________________________


________________________________________________________________________


________________________________________________________________________

7.
For further information, call: ____________________________________________.

8.
If the individual(s) identified in line 3 and 5 has at least 18 months of credible coverage (disregarding periods of coverage before a 63-day break), check here ___ and skip lines 9 and 10.

9.
Date waiting period of affiliation period (if any) began: _____________.

10.
Date coverage began: _______________.

11.
Date coverage ended: _______________ (or check if coverage is continuing as of the date of this certificate ___).

Note: Separate certificates will be furnished if information is not identical for the participant and each beneficiary.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

NOTICE OF RESEARCH EXCEPTION

Chapter 20:06:40

APPENDIX B

SEE: § 20:06:40:34


Source: 37 SDR 47, effective September 20, 2010.

Notice of Research Exception

PART I: Entity Classification and Identification

1.  Date of submission: ________________________

2.  Specify whether the entity claiming the research exception is:



(A)  □  A group health plan (plan); or



(B)  □  A health insurance issuer (issuer).

3.  If the entity is a plan (as designated in Box 2A), is the plan:



(A)  □  A plan subject to Part 7 of Title I of ERISA;



(B)  □  A church plan; or



(C)  □  A nonfederal governmental plan.

4.  If the entity is an issuer (as designated in Box 2B), is the issuer claiming the exception in connection with the provision of:



(A)  □  Group health insurance coverage only;



(B)  □  Individual health insurance coverage only; or



(C)  □  Both group and individual health insurance coverage.

5a.  Name and address of the entity claiming the exception:

     __________________________________________________________

     __________________________________________________________

     __________________________________________________________

5b.  Telephone number of entity claiming the exception:

     __________________________________________________________

5c.  Employer Identification Number (EIN) of the entity claiming the exception:

     __________________________________________________________

5d.  If the entity is a plan (as designated in Box 2A), specify plan number:

     ______________________________________________________

PART II: Research Project Information

6.  Title of the research project:

     ______________________________________________________

7.  Name of the principal investigator:

     ______________________________________________________

8.  Research project number ( if available):

     ______________________________________________________

PART III: Attestation of Compliance with the Requirements of the Research Exception

With respect to the research project described in Part II, I attest that the following is true:


(i) The research complies with 45 CFR part 46 or equivalent federal regulations and applicable state or local law or regulations for the protection of human subjects in research; (ii) each request of a participant or beneficiary (or in the case of a minor child, the legal guardian of such beneficiary) to undergo genetic testing as part of the research will be made in writing and clearly indicate that compliance with the request is voluntary and that noncompliance will have no effect on eligibility for benefits or premium or contribution amounts; and (iii) no genetic information collected or acquired through this research will be used for underwriting purposes.

Under penalty of perjury, I declare that I have examined this notice, including any accompanying attachments, and to the best of my knowledge and belief, it is true and correct. Under penalty of perjury, I also declare that this notice is complete.

Signature: _______________________________________  Date: ________________

Type or print name, address, and telephone number:

_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

CHAPTER 20:06:41

HIPAA RULES -- SMALL EMPLOYER

Section

20:06:41:01

Guaranteed issue.

20:06:41:02

Disclosure requirements.

20:06:41:03

Guaranteed issue -- Criteria for meeting the exception for issuing coverage to high-risk small employers. 

20:06:41:04

Guaranteed issue -- Premiums counted toward 2 percent threshold.

20:06:41:05

Guaranteed issue -- Formula for calculating percentage of premiums attributable to high-risk small employers.

20:06:41:06

Guaranteed issue -- High-risk small employers.

20:06:41:07

Guaranteed issue -- Report of meeting 2 percent threshold.

20:06:41:08

Guaranteed issue -- Application for determination of disproportionate share.

20:06:41:09

Guaranteed issue -- Filing of application.

20:06:41:10

Guaranteed issue -- Director’s determination.


20:06:41:01.  Guaranteed issue. Each small employer carrier must offer each of its actively marketed small employer plans to any eligible small employer on a guaranteed issue basis without medical underwriting. A carrier may use reasonable contribution and participation requirements that are consistent between small employers and which do not relate to the health status or health history of the employees or dependents of a small employer or the risk characteristics of the small employer as a whole. For purposes of this section, actively marketed plans include any plans which are not closed blocks of business and which are available for sale in this state whether or not any sales actually result.


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18B-36(7)(8)(11), 58-18B-46.


Law Implemented: SDCL 58-18B-36, 58-18B-37, 58-18B-46.


20:06:41:02.  Disclosure requirements. In its sales and solicitation materials, a carrier must disclose that the following specified material is available upon request:


(1)  A statement detailing the carrier’s right to change premium rates and the factors that may affect changes in premium rates;


(2)  A notice detailing renewability of coverage;


(3)  A list of exclusions for preexisting conditions;


(4)  A statement describing the application of the affiliation period, if the health maintenance organization (HMO) uses one;


(5)  A description of the geographic area served by the HMO; and


(6)  A statement of the benefits and premiums available for all health insurance coverage for which the employer is qualified under permitted contribution and participation requirements;


This section does not require the disclosure of proprietary information or trade secrets. The disclosure information provided must be in a format that is understandable by the average small employer and sufficient to reasonably inform small employers of their rights and obligations under the health insurance coverage. Outlines of coverage as required under chapter 20:06:13 are an acceptable format. Examples of reasonable information that may be provided pursuant to this section include rating schedules for each product for which more than one rate applies and maps of the service areas or lists of counties served by a network plan. 


Source: 24 SDR 35, effective September 29, 1997.


General Authority: SDCL 58-18B-36(8),(9), 58-18B-46.


Law Implemented: SDCL 58-18B-6, 58-18B-36, 58-18B-46.


20:06:41:03.  Guaranteed issue -- Criteria for meeting the exception for issuing coverage to high-risk small employers. The carrier is not required to issue coverage to a small employer for the remainder of the year if at any point during a year, coverage issued to high-risk small employers constitutes at least 2 percent of the carrier’s earned premium for small employer health benefit plans in the immediately preceding year and an application was made pursuant to § 20:06:41:08 and approved pursuant to § 20:06:41:10.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.


20:06:41:04.  Guaranteed issue -- Premiums counted toward 2 percent threshold. For each policy issued to a high-risk small employer in the current calendar year, the carrier may count the total earned premium that it would expect to receive on that policy from the issue date through the balance of the calendar year toward the carrier’s 2 percent threshold.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20


Law Implemented: SDCL 58-18B-20


20:06:41:05.  Guaranteed issue -- Formula for calculating percentage of premiums attributable to high-risk small employers. To arrive at a carrier’s percentage of premiums attributable to high-risk small employers for a calendar year, the numerator of the formula is the total earned premium for all policies issued to high-risk small employers as calculated in § 20:06:41:04. The denominator is the total earned premium for small employer health benefit plans for that carrier in the immediately preceding year. 


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.


20:06:41:06.  Guaranteed issue -- High-risk small employers. A small employer may only be considered to be high-risk if the rate charged for that small employer is at 25 percent above the index rate for that carrier’s class of business in which the small employer is placed. Small employers rated at 25 percent above the index rate are to be considered high-risk for purposes of calculating that carrier’s percentage of premiums attributable to high-risk small employers toward the 2 percent maximum pursuant to SDCL 58-18B-20. 


If a carrier has issued coverage to a small employer on an underwritten basis, and that small employer is not entitled to the guaranteed issuance of coverage pursuant to SDCL 58-18B-20, then that small employer may not be considered high-risk for purposes of meeting the 2 percent threshold whether or not the rate charged for that small employer is at 25 percent above the index rate for that class of business. 


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.


20:06:41:07.  Guaranteed issue -- Report of meeting 2 percent threshold. A carrier with at least 2 percent of its premiums attributable to high-risk small employers for any two consecutive years is considered to have met the 2 percent threshold in the following year and is not required to issue coverage to any high-risk small employers in the following year. This provision is inapplicable in any year if the director has issued an order pursuant to SDCL 58-18B-20 raising the 2 percent threshold an additional 2 percent.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.


20:06:41:08.  Guaranteed issue -- Application for determination of disproportionate share. A carrier who believes that the amount of coverage that it has issued to high-risk small employers over a period of time is such that the carrier has received a disproportionate share of high-risk small employers may make application to the director for a determination that the carrier’s requirement for the issuance of coverage to high-risk small employers has been met for the time period requested. 


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.


20:06:41:09.  Guaranteed issue -- Filing of application. Any carrier may apply to the director for a determination that its requirement for the issuance of coverage to high-risk small employers has been met.  The application must be in writing and include:


(1)  The number of high-risk small employers to which that carrier has issued coverage;


(2)  The total earned premium for all policies issued to high-risk small employers for the calendar year in which the filing is made as calculated pursuant to § 20:06:41:04;


(3)  The total earned premium for small employer health benefit plans for the calendar year immediately preceding that in which the filing is made;


(4)  Information for any additional time periods for which the carrier is seeking a determination that the guaranteed issue requirement has been met for high-risk small employers;


(5)  A certification as to the accuracy of the data being submitted; and 


(6)  Any other information the carrier wishes to submit in support of the application.


The director may upon receipt of the filing request additional information to be received prior to any determination.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.


20:06:41:10.  Guaranteed issue -- Director’s determination. The director may upon receipt of an application determine that the carrier has met the guarantee issue requirement for high-risk small employers for that calendar year, or for any period of time beyond that calendar year for which the director has determined is appropriate based upon that carrier’s overall percentage of premiums attributable to high-risk small employers in relation to other carriers in the small employer market. An application is deemed approved if the director fails to make a determination within ten business days of receipt of a fully completed application.


Source: 25 SDR 13, effective August 13, 1998.


General Authority: SDCL 58-18B-20.


Law Implemented: SDCL 58-18B-20.

CHAPTER 20:06:42

ASSOCIATIONS ELIGIBLE FOR GROUP HEALTH INSURANCE

Section

20:06:42:01

Eligible associations defined.

20:06:42:02

Credit unions.


20:06:42:01.  Eligible associations defined. An association is a group of persons who have joined for some common purpose or goal. An association is eligible for the issuance of group health insurance if all of the following factors are met:


(1)  There is a shared or common purpose that is not generally applicable to the population at large;


(2)  There is a constitution and by-laws which indicate a legitimate purpose other than the purchase of insurance; and


(3)  The primary method of obtaining new members is not through, or in conjunction with, the solicitation of insurance. However, solicitation of insurance may be one of the methods of obtaining new members.


When determining eligibility for the issuance of group health insurance, the division may consider whether the association ever existed independently of an insurance product.


Source: 26 SDR 44, effective October 6, 1999.


General Authority: SDCL 58-18-62.


Law Implemented: SDCL 58-18-3, 58-18-6.


20:06:42:02.  Credit unions. Credit unions formed pursuant to state or federal law are associations eligible for the issuance of group health insurance.


Source: 26 SDR 44, effective October 6, 1999.


General Authority: SDCL 58-18-62.


Law Implemented: SDCL 58-18-3, 58-18-6.

CHAPTER 20:06:43

ANNUITY MORTALITY TABLES

Section

20:06:43:01

Definitions.

20:06:43:02

Individual annuity or pure endowment contracts.

20:06:43:03

Group annuity or pure endowment contracts.

20:06:43:04

Application of the 1994 GAR Table.


20:06:43:01.  Definitions. Terms used in this chapter mean:


(1)  "1983 Table 'a'," a mortality table developed by the Society of Actuaries Committee to Recommend a New Mortality Basis for Individual Annuity Valuation and adopted as a recognized mortality table for annuities by the National Association of Insurance Commissioners;


(2)  "1983 GAM Table," a mortality table developed by the Society of Actuaries Committee on Annuities and adopted as a recognized mortality table for annuities by the National Association of Insurance Commissioners;


(3)  "1994 GAR Table," a mortality table developed by the Society of Actuaries Group Annuity Valuation Table Task Force and adopted as a recognized mortality table for annuities by the National Association of Insurance Commissioners;


(4)  "Annuity 2000 Mortality Table," a mortality table developed by the Society of Actuaries Committee on Life Insurance Research and adopted as a recognized mortality table by the National Association of Insurance Commissioners.


Source: 26 SDR 55, effective October 24, 1999.


General Authority: SDCL 58-26-66, 58-26-67, 58-26-69.


Law Implemented: SDCL 58-26-66, 58-26-67, 58-26-69.


References: For 1983 Table "a", 1982 Proceedings of the NAIC, Volume II, page 454, National Association of Insurance Commissioners. Copies of the entire volume may be obtained from the National Association of Insurance Commissioners, Attention Publications Department, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7259. Cost: Free for members; $180 for nonmembers. Copies of individual pages may be obtained from the National Association of Insurance Commissioners, Attention Research Library, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7175. Cost: Free for members; $10 flat fee plus 30 cents per page certain for nonmembers (with a higher charge for pages uncertain). For 1983 GAM Table, 1984 Proceedings of the NAIC, Volume I, pages 414-415, National Association of Insurance Commissioners. Copies of the entire volume may be obtained from the National Association of Insurance Commissioners, Attention Publications Department, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7259. Cost: Free for members; $180 for nonmembers. Copies of individual pages may be obtained from the National Association of Insurance Commissioners, Attention Research Library, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7175. Cost: Free for members; $10 flat fee plus 30 cents per page certain for nonmembers (with a higher charge for pages uncertain). For 1994 GAR Table, Transactions of the Society of Actuaries, Volume XLVII, 1995, pages 865-919, Society of Actuaries. Copies may be obtained from the Society of Actuaries, Attention Publications Department, 475 North Martingale Road, Suite 800, Schaumburg, IL 60173-2226, Telephone Number (847) 706-3526. Cost: $55 per book. For copies of tables, first 40 pages, $10 for members and $20 for nonmembers; each additional page, 25 cents for members and 50 cents for nonmembers. For Annuity 2000 Mortality Table, Transactions of the Society of Actuaries, Volume XLVII, 1995, pages 211-249, Society of Actuaries. Copies may be obtained from Society of Actuaries, Attention Publications Department, 475 North Martingale Road, Suite 800, Schaumburg, IL 60173-2226, Telephone Number (847) 706-3526. Cost: $55 per book. For copies of tables, first 40 pages, $10 for members and $20 for nonmembers; each additional page, 25 cents for members and 50 cents for nonmembers.


20:06:43:02.  Individual annuity or pure endowment contracts.


(1)  Except as provided in subdivisions 2 and 3 of this section, the 1983 Table "a" and the Annuity 2000 Mortality Table are recognized and approved as individual annuity mortality tables for valuation and, at the option of the company, either of these tables may be used for purposes of determining the minimum standard of valuation for any individual annuity or pure endowment contract issued on or after July 1, 1978.


(2)  Except as provided in subdivision 3 of this section, the Annuity 2000 Mortality Table shall be used for determining the minimum standard of valuation for any individual annuity or pure endowment contract issued on or after January 1, 2001.


(3)  The 1983 Table "a" without projection is to be used for determining the minimum standards of valuation for an individual annuity or pure endowment contract issued on or after January 1, 2001, solely when the contract is based on life contingencies and is issued to fund periodic benefits arising from:



(a)  Settlements of various forms of claims pertaining to court settlements or out of court settlements from tort actions;



(b)  Settlements involving similar actions such as worker’s compensation claims; or



(c)  Settlements of long term disability claims where a temporary or life annuity has been used in lieu of continuing disability payments.


Source: 26 SDR 55, effective October 24, 1999.


General Authority: SDCL 58-26-66, 58-26-67.


Law Implemented: SDCL 58-26-66, 58-26-67.


References: For 1983 Table "a", 1982 Proceedings of the NAIC, Volume II, page 454, National Association of Insurance Commissioners. Copies of the entire volume may be obtained from the National Association of Insurance Commissioners, Attention Publications Department, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7259. Cost: Free for members; $180 for nonmembers. Copies of individual pages may be obtained from the National Association of Insurance Commissioners, Attention Research Library, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7175. Cost: Free for members; $10 flat fee plus 30 cents per page certain for nonmembers (with a higher charge for pages uncertain). For Annuity 2000 Mortality Table, Transactions of the Society of Actuaries, Volume XLVII, 1995, pages 211-249, Society of Actuaries. Copies may be obtained from the Society of Actuaries, Attention Publications Department, 475 North Martingale Road, Suite 800, Schaumburg, IL 60173-2226, Telephone Number (847) 706-3526. Cost: $55 per book. For copies of tables, first 40 pages, $10 for members and $20 for nonmembers; each additional page, 25 cents for members and 50 cents for nonmembers. 


20:06:43:03.  Group annuity or pure endowment contracts.


(1)  Except as provided in subdivision 2 of this section, the 1983 GAM Table, the 1983 Table "a", and the 1994 GAR Table are recognized and approved as group annuity mortality tables for valuation and, at the option of the company, any one of these tables may be used for the purposes of valuation for an annuity or pure endowment purchased on or after July 1, 1978, under a group annuity or pure endowment contract.


(2)  The 1994 GAR Table shall be used for determining the minimum standard of valuation for any annuity or pure endowment purchased on or after July 1, 2001, under a group annuity or pure endowment contract.


Source: 26 SDR 55, effective October 24, 1999.


General Authority: SDCL 58-26-69.


Law Implemented: SDCL 58-26-69.


References: For 1983 Table "a", 1982 Proceedings of the NAIC, Volume II, page 454, National Association of Insurance Commissioners. Copies of the entire volume may be obtained from the National Association of Insurance Commissioners, Attention Publications Department, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7259. Cost: Free for members; $180 for nonmembers. Copies of individual pages may be obtained from the National Association of Insurance Commissioners, Attention Research Library, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7175. Cost: Free for members; $10 flat fee plus 30 cents per page certain for nonmembers (with a higher charge for pages not certain). For 1983 GAM Table, 1984 Proceedings of the NAIC, Volume I, pages 414-415, National Association of Insurance Commissioners. Copies of the entire volume may be obtained from the National Association of Insurance Commissioners, Attention Publications Department, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7259. Cost: Free for members; $180 for nonmembers. Copies of individual pages may be obtained from the National Association of Insurance Commissioners, Attention Research Library, 120 West Twelfth Street, Suite 1100, Kansas City, MO 64105, Telephone Number (816) 374-7175. Cost: Free for members; $10 flat fee plus 30 cents per page certain for nonmembers (with a higher charge for pages uncertain). For 1994 GAR Table, Transactions of the Society of Actuaries, Volume XLVII, 1995, pages 865-919, Society of Actuaries. Copies may be obtained from the Society of Actuaries, Attention Publications Department, 475 North Martingale Road, Suite 800, Schaumburg, IL 60173-2226, Telephone Number (847) 706-3526. Cost: $55 per book. For copies of tables, first 40 pages, $10 for members and $20 for nonmembers; each additional page, 25 cents for members and 50 cents for nonmembers. 


20:06:43:04.  Application of the 1994 GAR Table. In using the 1994 GAR Table, the mortality rate for a person age x in year (1994 + n) is calculated as follow:



qx 1994+n =qx1994(1-AAx)n
where the qx1994s and AAxs are as specified in the 1994 GAR Table.


Source: 26 SDR 55, effective October 24, 1999.


General Authority: SDCL 58-26-69.


Law Implemented: SDCL 58-26-69.


Reference: Transactions of the Society of Actuaries, Volume XLVII, 1995, pages 865-919, Society of Actuaries. Copies may be obtained from Society of Actuaries, Attention Publications Department, 475 Martingale Road, Suite 800, Schaumburg, IL 60173-2226, Telephone Number (847) 706-3526. Cost: $55 per book. For copies of tables, first 40 pages, $10 for members and $20 for nonmembers; each additional page, 25 cents for members and 50 cents for nonmembers.
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INSURANCE FRAUD PREVENTION UNIT
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20:06:44:03
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20:06:44:01.  Definitions. Terms used in this chapter mean:


(1)  "Director," the director of the Division of Insurance, Department of Commerce and Regulation;


(2)  "Division," the Division of Insurance, Department of Commerce and Regulation;


(3)  "Department," the Department of Commerce and Regulation;


(4)  "Designee," the Department of Commerce and Regulation, the attorney general, any state's attorney, any duly constituted criminal investigative department or agency of the state of South Dakota or of the United States, any county or municipal law enforcement agency having investigative jurisdiction, and any other person whose services are contracted for by the insurance fraud prevention unit;


(5)  "Insurer," in addition to those persons defined under SDCL subdivision 58-1-2 (12), any person or entity transacting insurance with a certificate of authority issued by the director. The term also means health maintenance organizations, legal service insurance corporations, prepaid limited health service organizations, dental and other similar health service plans, and, notwithstanding SDCL subdivision 58-1-3 (1), fraternal benefit societies;


(6)  "Criminal intelligence information," information associated with an identifiable individual, group, organization, or event, which information was compiled by a law enforcement agency in the course of conducting an investigation into a criminal conspiracy, projecting a potential criminal operation, or producing an estimate of future criminal activities; or in relation to the reliability of information derived from reports of informants or investigators or from any type of surveillance; and 


(7)  "Criminal investigative records," any document compiled or recorded pursuant to statutory authority that is associated with an individual, group, organization, or event, which record was compiled by a law enforcement agency in the course of conducting an investigation of a crime. This includes records or files about a crime derived from reports of officers, deputies, agents, informants, or investigators or from any type of surveillance.


Source: 26 SDR 109, effective March 5, 2000.


General Authority: SDCL 58-4A-13.


Law Implemented: SDCL 58-4A-13.


20:06:44:02.  Standards and criteria for qualification as a nonprofit organization.  To qualify as a nonprofit organization as described under SDCL subdivision 58-4A-13(7) the organization must:


(1)  Be organized as a not for profit organization under the laws of the state in which its principal place of business is;


(2)  Have as its principal purpose either the detection and prevention of insurance fraud or the detection and prevention of crime, or both;


(3)  Either limit its membership to designees or insurers or to any entity or person described in SDCL 58-4A-13 or agree not to release any criminal intelligence information which it may possess to any of its members who are not designees or insurers or any entity or person described in SDCL 58-4A-13; and


(4)  If the organization transmits information on-line, it must have a system that meets industry standard security measures for the storing and transmission of criminal intelligence information. 


Source: 26 SDR 109, effective March 5, 2000.


General Authority: SDCL 58-4A-13.


Law Implemented: SDCL 58-4A-13.


20:06:44:03.  Procedures for recognition as a nonprofit organization.  Any organization that seeks recognition as a nonprofit organization under SDCL subdivision 58-4A-13(7) shall comply with the following procedure:


(1)  Submit a written request to the director;


(2)  Include documentation to establish that it meets the standards and criteria to become recognized as a nonprofit organization; and


(3)  Sign an acknowledgement form proscribed by the director that its organization will not release any criminal intelligence information within its possession to any person or entity other than designees or insurers or any entity or person described in SDCL 58-4A-13.


Upon receipt of the request to become recognized as a nonprofit organization, the director shall conduct a timely review of the request and documentation to determine if the organization meets the standards and criteria set forth in § 20:06:44:02.  After review, the director shall issue a written decision and provide a copy to the requesting organization.


Source: 26 SDR 109, effective March 5, 2000.


General Authority: SDCL 58-4A-13.


Law Implemented: SDCL 58-4A-13.
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Appendix A
Sample clauses.


20:06:45:01.  Purpose and scope.


(1)  Purpose. This chapter governs the treatment of nonpublic personal health information and nonpublic personal financial information about individuals by all licensees of the state insurance division. This chapter:



  (A)  Requires a licensee to provide notice to individuals about its privacy policies and practices;



  (B)  Describes the conditions under which a licensee may disclose nonpublic personal health information and nonpublic personal financial information about individuals to affiliates and nonaffiliated third parties;



  (C)  Provides methods for individuals to prevent a licensee from disclosing that information; and



  (D)  Establishes standards for developing and implementing administrative, technical, and physical safeguards to protect the security, confidentiality, and integrity of customer information.


(2)  Scope. This chapter applies to nonpublic personal health information and nonpublic personal financial information about individuals who obtain, or are claimants or beneficiaries of, products or services primarily for personal, family, or household purposes from licensees. This chapter does not apply to information about companies or about individuals who obtain products or services for business, commercial, or agricultural purposes.


(3)  Compliance. A licensee domiciled in this state that is in compliance with this chapter in a state that has not enacted laws or regulations that meet the requirements of Title V of the Gramm-Leach-Bliley Act (Pub. L. No. 102-106) may nonetheless be deemed to be in compliance with Title V of the Gramm-Leach-Bliley Act in such other state.


Source: 28 SDR 15, effective July 1, 2001; 29 SDR 48, effective October 10, 2002; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:02.  Rule of construction. The examples in this chapter and the sample clauses in Appendix A of this chapter are not exclusive. Compliance with an example or use of a sample clause, to the extent applicable, constitutes compliance with this chapter.


Source: 28 SDR 15, effective July 1, 2001, 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:03.  Definitions. Terms used in this chapter mean, unless the context requires otherwise:


(1)  "Affiliate," any company that controls, is controlled by, or is under common control with another company.


(2)  (A)  "Clear and conspicuous," that a notice is reasonably understandable and designed to call attention to the nature and significance of the information in the notice.



  (B)  Examples.





(1)  Reasonably understandable. A licensee makes its notice reasonably understandable if it:






(a)  Presents the information in the notice in clear, concise sentences, paragraphs, and sections;






(b)  Uses short explanatory sentences or bullet lists whenever possible;






(c)  Uses definite, concrete, everyday words and active voice whenever possible;






(d)  Avoids multiple negatives;






(e)  Avoids legal and highly technical business terminology whenever possible; and






(f)  Avoids explanations that are imprecise and readily subject to different interpretations.





(2)  Designed to call attention. A licensee designs its notice to call attention to the nature and significance of the information in it if the licensee:






(a)  Uses a plain-language heading to call attention to the notice;






(b)  Uses a typeface and type size that are easy to read;






(c)  Provides wide margins and ample line spacing;






(d)  Uses boldface or italics for key words; and






(e)  In a form that combines the licensee's notice with other information, uses distinctive type size, style, and graphic devices, such as shading or sidebars.





(3)  Notices on web sites. If a licensee provides a notice on a web page, the licensee designs its notice to call attention to the nature and significance of the information in it if the licensee uses text or visual cues to encourage scrolling down the page if necessary to view the entire notice and ensure that other elements on the web site (such as text, graphics, hyperlinks, or sound) do not distract attention from the notice, and the licensee either:






(a)  Places the notice on a screen that consumers frequently access, such as a page on which transactions are conducted; or






(b)  Places a link on a screen that consumers frequently access, such as a page on which transactions are conducted, that connects directly to the notice and is labeled appropriately to convey the importance, nature, and relevance of the notice.


(3)  "Collect," to obtain information that the licensee organizes or can retrieve by the name of an individual or by identifying number, symbol, or other identifying particular assigned to the individual, irrespective of the source of the underlying information.


(4)  "Company," a corporation, limited liability company, business trust, general or limited partnership, association, sole proprietorship, or similar organization.


(5)  (A)  "Consumer," an individual who seeks to obtain, obtains, or has obtained an insurance product or service from a licensee that is to be used primarily for personal, family, or household purposes, and about whom the licensee has nonpublic personal information, or that individual's legal representative.



  (B)  Examples.





(1)  An individual who provides nonpublic personal information to a licensee in connection with obtaining or seeking to obtain financial, investment, or economic advisory services relating to an insurance product or service is a consumer regardless of whether the licensee establishes an ongoing advisory relationship.





(2)  An applicant for insurance prior to the inception of insurance coverage is a licensee's consumer.





(3)  An individual who is a consumer of another financial institution is not a licensee's consumer solely because the licensee is acting as agent for, or provides processing or other services to, that financial institution.





(4)  An individual is a licensee's consumer if:






(a)  (i)   the individual is a beneficiary of a life insurance policy underwritten by the licensee;







(ii)    the individual is a claimant under an insurance policy issued by the licensee;







(iii)   the individual is an insured or an annuitant under an insurance policy or an annuity, respectively, issued by the licensee; or







(iv)   the individual is a mortgagor of a mortgage covered under a mortgage insurance policy; and






(b)  the licensee discloses nonpublic personal financial information about the individual to a nonaffiliated third party other than as permitted under §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15.





(5)  If the licensee provides the initial, annual, and revised notices under §§ 20:06:45:04, 20:06:45:05, and 20:06:45:08 to the plan sponsor, group or blanket insurance policyholder, group annuity contractholder, or workers' compensation policyholder, and if the licensee does not disclose to a nonaffiliated third party nonpublic personal financial information about such an individual other than as permitted under §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15, an individual is not the consumer of the licensee solely because he or she is:






(a)  A participant or a beneficiary of an employee benefit plan that the licensee administers or sponsors or for which the licensee acts as a trustee, insurer, or fiduciary;






(b)  Covered under a group or blanket insurance policy or group annuity contract issued by the licensee; or






(c)  A beneficiary in a workers' compensation policy;





(6)  (a)  The individuals described in subdivision 20:06:45:03(5)(B)(5)(a) through subdivision 20:06:45:03(5)(B)(5)(c) are consumers of a licensee if the licensee does not meet all the conditions of subdivision 20:06:45:03(5)(B)(5).






(b)  In no event shall the individuals, solely by virtue of the status described in subdivision 20:06:45:03(5)(B)(5)(a) through subdivision 20:06:45:03(5)(B)(5)(c), be deemed to be customers for purposes of this chapter.





(7)  An individual is not a licensee's consumer solely because he or she is a beneficiary of a trust for which the licensee is a trustee.





(8)  An individual is not a licensee's consumer solely because he or she has designated the licensee as trustee for a trust.


(6)  "Consumer reporting agency," has the same meaning as in § 603(f) of the federal Fair Credit Reporting Act (15 U.S.C. 1681a(f)).


(7)  "Control," means:



   (A)  Ownership, control, or power to vote twenty-five percent or more of the outstanding shares of any class of voting security of the company, directly or indirectly, or acting through one or more other persons;



   (B)  Control in any manner over the election of a majority of the directors, trustees, or general partners (or individuals exercising similar functions) of the company; or



   (C)  The power to exercise, directly or indirectly, a controlling influence over the management or policies of the company, as the director determines.


(8)  "Customer," a consumer who has a customer relationship with a licensee. In no event, however, is a beneficiary or a claimant under a policy of insurance, solely by virtue of their status as a beneficiary or a claimant, deemed to be a customer for purposes of this chapter.


(9)  (A)  "Customer relationship," a continuing relationship between a consumer and a licensee under which the licensee provides one or more insurance products or services to the consumer that are to be used primarily for personal, family, or household purposes.



  (B)  Examples:





(1)  A consumer has a continuing relationship with a licensee if:






(a)  The consumer is a current policyholder of an insurance product issued by or through the licensee; or






(b)  The consumer obtains financial, investment, or economic advisory services relating to an insurance product or service from the licensee for a fee.





(2)  A consumer does not have a continuing relationship with a licensee if:






(a)  The consumer applies for insurance but does not purchase the insurance;






(b)  The licensee sells the consumer airline travel insurance in an isolated transaction;






(c)  The individual is no longer a current policyholder of an insurance product or no longer obtains insurance services with or though the licensee;






(d)  The consumer is a beneficiary or claimant under a policy and has submitted a claim under a policy choosing a settlement option involving an ongoing relationship with the licensee;






(e)  The consumer is a beneficiary or a claimant under a policy and has submitted a claim under that policy choosing a lump sum settlement option;






(f)  The customer's policy is lapsed, expired, or otherwise inactive or dormant under the licensee's business practices, and the licensee has not communicated with the customer about the relationship for a period of 12 consecutive months, other than annual privacy notices, material required by law or regulation, communication at the direction of a state or federal authority, or promotional materials;






(g)  The individual is an insured or an annuitant under an insurance policy or annuity, respectively, but is not the policyholder or owner of the insurance policy or annuity; or






(h)  For the purposes of this chapter, the individual's last known address according to the licensee's records is deemed invalid. An address of record is deemed invalid if mail sent to that address by the licensee has been returned by the postal authorities as undeliverable and if subsequent attempts by the licensee to obtain a current valid address for the individual have been unsuccessful.


(10)  "Customer information," nonpublic personal information about a customer, whether in paper, electronic, or other form, that is maintained by or on behalf of the licensee.


(11)  "Customer information systems," the electronic or physical methods used to access, collect, store, use, transmit, protect, or dispose of customer information.


(12)  "Director," the director of the Division of Insurance.


(13) (A)  "Financial institution," any institution the business of which is engaging in activities that are financial in nature or incidental to such financial activities as described in § 4(k) of the Bank Holding Company Act of 1956 (12 U.S.C. 1843(k)).



   (B)  Financial institution does not include:





(1)  Any person or entity with respect to any financial activity that is subject to the jurisdiction of the Commodity Futures Trading Commission under the Commodity Exchange Act (7 U.S.C. 1 et seq.);





(2)  The Federal Agricultural Mortgage Corporation or any entity charged and operating under the Farm Credit Act of 1971 (12 U.S.C. 2001 et seq.); or





(3)  Institutions chartered by Congress specifically to engage in securitizations, secondary market sales (including sales of servicing rights), or similar transactions related to a transaction of a consumer, as long as the institutions do not sell or transfer nonpublic personal information to a nonaffiliated third party.


(14) (A)  "Financial product or service," any product or service that a financial holding company could offer by engaging in an activity that is financial in nature or incidental to such a financial activity under § 4(k) of the Bank Holding Company Act of 1956 (12 U.S.C. 1843(k)).



   (B)  Financial service includes a financial institution's evaluation or brokerage of information that the financial institution collects in connection with a request or an application from a consumer for a financial product or service.


(15) "Health care," means:



   (A)  Preventive, diagnostic, therapeutic, rehabilitative, maintenance, or palliative care, services, procedures, tests, or counseling that:





(1)  Relates to the physical, mental, or behavioral condition of an individual; or





(2)  Affects the structure or function of the human body or any part of the human body, including the banking of blood, sperm, organs, or any other tissue; or



   (B)  Prescribing, dispensing, or furnishing to an individual drugs or biologicals, or medical devices or health care equipment and supplies.


(16)  "Health care provider," a physician or other health care practitioner licensed, accredited, or certified to perform specified health services consistent with state law, or a health care facility.


(17)  "Health information," any information or data except age or gender, whether oral or recorded in any form or medium, created by or derived from a health care provider or the consumer that relates to:




(A)  The past, present, or future physical, mental, or behavioral health or condition of an individual;




(B)  The provision of health care to an individual; or




(C)  Payment for the provision of health care to an individual.


(18) (A)  "Insurance product or service," any product or service that is offered by a licensee pursuant to the insurance laws of this state.



   (B)  Insurance service includes a licensee's evaluation, brokerage, or distribution of information that the licensee collects in connection with a request or an application from a consumer for an insurance product or service.


(19) (A)  "Licensee," all licensed insurers, producers, and other persons licensed or required to be licensed, or authorized or required to be authorized, or registered or required to be registered pursuant to the insurance laws of this state.



   (B)  A licensee is not subject to the notice and opt out requirements for nonpublic personal financial information set forth in §§ 20:06:45:01 through 20:06:45:15 if the licensee is an employee, agent, or other representative of another licensee ("the principal") and:




  (1)  The principal otherwise complies with, and provides the notices required by, the provisions of this chapter; and




  (2)  The licensee does not disclose any nonpublic personal information to any person other than the principal or its affiliates in a manner permitted by this chapter.



   (C) (1)  Subject to subdivision 20:06:45:03(17)(C)(2), "licensee" shall also include an unauthorized insurer that accepts business placed through a licensed surplus lines broker in this state, but only in regard to the surplus lines placements placed pursuant to SDCL chapter 58-32.




  (2)  A surplus lines broker or surplus lines insurer shall be deemed to be in compliance with the notice and opt out requirements for nonpublic personal financial information set forth in §§ 20:06:45:01 through 20:06:45:15 provided:





  (a)  The broker or insurer does not disclose nonpublic personal information of a consumer or a customer to nonaffiliated third parties for any purpose, including joint servicing or marketing under § 20:06:45:13, except as permitted by § 20:06:45:14 or 20:06:45:15; and





  (b)  The broker or insurer delivers a notice to the consumer at the time a customer relationship is established on which the following is printed in 16-point type:

PRIVACY NOTICE

"NEITHER THE U.S. BROKERS THAT HANDLED THIS INSURANCE NOR THE INSURERS THAT HAVE UNDERWRITTEN THIS INSURANCE WILL DISCLOSE NONPUBLIC PERSONAL INFORMATION CONCERNING THE BUYER TO NONAFFILIATES OF THE BROKERS OR INSURERS EXCEPT AS PERMITTED BY LAW."




(D)  For the purposes of §§ 20:06:45:20 to 20:06:45:26, inclusive, the definition of "licensee" does not include a purchasing group or an unauthorized insurer in regard to the excess line business conducted pursuant to SDCL 58-23-33.


(20) (A)  "Nonaffiliated third party," any person except:





(1)  A licensee's affiliate; or





(2)  A person employed jointly by a licensee and any company that is not the licensee's affiliate (but nonaffiliated third party includes the other company that jointly employees the person).



   (B)  Nonaffiliated third party includes any company that is an affiliate solely by virtue of the direct or indirect ownership or control of the company by the licensee or its affiliate in conducting merchant banking or investment banking activities of the type described in § 4(k)(4)(H) or insurance company investment activities of the type described in § 4(k)(4)(I) of the federal Bank Holding Company Act (12 U.S.C. 1843(k)(4)(H) and (I)).


(21)  "Nonpublic personal information," nonpublic personal financial information and nonpublic personal health information.


(22) (A)  "Nonpublic personal financial information," means:





(1)  Personally identifiable financial information; and





(2)  Any list, description, or other grouping of consumers (and publicly available information pertaining to them) that is derived using any personally identifiable financial information that is not publicly available.



   (B)  Nonpublic personal financial information does not include:





(1)  Health information;





(2)  Publicly available information, except as included on a list described in subdivision 20:06:45:03(20)(A)(2); or





(3)  Any list, description, or other grouping of consumers (and publicly available information pertaining to them) that is derived without using any personally identifiable financial information that is not publicly available.



   (C)  Examples of lists.





(1)  Nonpublic personal financial information includes any list of individuals' names and street addresses that is derived in whole or in part using personally identifiable financial information that is not publicly available, such as account numbers.





(2)  Nonpublic personal financial information does not include any list of individuals' names and addresses that contains only publicly available information, is not derived in whole or in part using personally identifiable financial information that is not publicly available, and is not disclosed in a manner that indicates that any of the individuals on the list is a consumer of a financial institution.


(23)  "Nonpublic personal health information," health information:



    (A)  That identifies an individual who is the subject of the information; or



    (B)  With respect to which there is a reasonable basis to believe that the information could be used to identify an individual.


(24) (A)  "Personally identifiable financial information," any information:





(1)  A consumer provides to a licensee to obtain an insurance product or service from the licensee;





(2)  About a consumer resulting from a transaction involving an insurance product or service between a licensee and a consumer; or





(3)  The licensee otherwise obtains about a consumer in connection with providing an insurance product or service to that consumer.



   (B)  Examples:





(1)  Information included. Personally identifiable financial information includes:






(a)  Information a consumer provides to a licensee on an application to obtain an insurance product or service;






(b)  Account balance information and payment history;






(c)  The fact that an individual is or has been one of the licensee's customers or has obtained an insurance product or service from the licensee;






(d)  Any information about the licensee's consumer if it is disclosed in a manner that indicates that the individual is or has been the licensee's consumer;






(e)  Any information that a consumer provides to a licensee or that the licensee or its agent otherwise obtains in connection with collecting on a loan or servicing a loan;






(f)  Any information the licensee collects through an Internet cookie (an information-collecting device from a web server); and






(g)  Information from a consumer report.





(2)  Information not included. Personally identifiable financial information does not include:







(a)  Health information;







(b)  A list of names and addresses of customers of an entity that is not a financial institution; and







(c)  Information that does not identify a consumer, such as aggregate information or blind data that does not contain personal identifiers such as account numbers, names, or addresses.


(25) (A)  "Publicly available information," any information that a licensee has a reasonable basis to believe is lawfully made available to the general public from:





(1)  Federal, state, or local government records;





(2)  Widely distributed media; or





(3)  Disclosures to the general public that are required to be made by federal, state, or local law.



   (B)  Reasonable basis. A licensee has a reasonable basis to believe that information is lawfully made available to the general public if the licensee has taken steps to determine:




   (1)  That the information is of the type that is available to the general public; and




   (2)  Whether an individual can direct that the information not be made available to the general public and, if so, that the licensee's consumer has not done so.



   (C)  Examples:




   (1)  Government records. Publicly available information in government records includes information in government real estate records and security interest filings.




   (2)  Widely distributed media. Publicly available information from widely distributed media includes information from a telephone book, a television or radio program, a newspaper, or a web site that is available to the general public on an unrestricted basis. A web site is not restricted merely because an Internet service provider or a site operator requires a fee or a password, so long as access is available to the general public.




   (3)  Reasonable basis.






(a)  A licensee has a reasonable basis to believe that mortgage information is lawfully made available to the general public if the licensee has determined that the information is of the type included on the public record in the jurisdiction where the mortgage would be recorded.






(b)  A licensee has a reasonable basis to believe that an individual's telephone number is lawfully made available to the general public if the licensee has located the telephone number in the telephone book or the consumer has informed the licensee that the telephone number is not unlisted.


(26)  "Service provider," a person that maintains, processes, or otherwise is permitted access to customer information through its provision of services directly to the licensee.


Source: 28 SDR 15, effective July 1, 2001; 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:04.  Initial privacy notice to consumers required.


(1)  Initial notice requirement. A licensee shall provide a clear and conspicuous notice that accurately reflects its privacy policies and practices to:



  (A)  Customer. An individual who becomes the licensee's customer, not later than when the licensee establishes a customer relationship, except as provided in subdivision 20:06:45:04(5); and



  (B)  Consumer. A consumer, before the licensee discloses any nonpublic personal financial information about the consumer to any nonaffiliated third party, if the licensee makes a disclosure other than as authorized by §§ 20:06:45:14 and 20:06:45:15.


(2)  When initial notice to a consumer is not required. A licensee is not required to provide an initial notice to a consumer under subdivision 20:06:45:04(1)(B) if:



  (A)  The licensee does not disclose any nonpublic personal financial information about the consumer to any nonaffiliated third party, other than as authorized by §§ 20:06:45:14 and 20:06:45:15, and the licensee does not have a customer relationship with the consumer; or



  (B)  A notice has been provided by an affiliated licensee, as long as the notice clearly identifies all licensees to whom the notice applies and is accurate with respect to the licensee and the other institutions.


(3)  When the licensee establishes a customer relationship:



  (A)  General rule. A licensee establishes a customer relationship at the time the licensee and the consumer enter into a continuing relationship.



  (B)  Examples of establishing customer relationship. A licensee establishes a customer relationship when the consumer:




  (1)  Becomes a policyholder of a licensee that is an insurer when the insurer delivers an insurance policy or contract to the consumer, or in the case of a licensee that is an insurance producer, obtains insurance through that licensee; or




  (2)  Agrees to obtain financial, economic, or investment advisory services relating to insurance products or services for a fee from the licensee.


(4)  Existing customers. When an existing customer obtains a new insurance product or service from a licensee that is to be used primarily for personal, family, or household purposes, the licensee satisfies the initial notice requirements of subdivision 20:06:45:04(1) as follows:



  (A)  The licensee may provide a revised policy notice, under § 20:06:45:08, that covers the customer's new insurance product or service; or



  (B)  If the initial, revised, or annual notice that the licensee most recently provided to that customer was accurate with respect to the new insurance product or service, the licensee does not need to provide a new privacy notice under subdivision 20:06:45:04(1).


(5)  Exceptions to allow subsequent delivery of notice.



  (A)  A licensee may provide the initial notice required by subdivision 20:06:45:04(1)(A) within a reasonable time after the licensee establishes a customer relationship if:




  (1)  Establishing the customer relationship is not at the customer's election; or




  (2)  Providing notice not later than when the licensee establishes a customer relationship would substantially delay the customer's transaction and the customer agrees to receive the notice at a later time.



  (B)  Examples of exceptions.




  (1)  Not at customer's election. Establishing a customer relationship is not at the customer's election if a licensee acquires or is assigned a customer's policy from another financial institution or residual market mechanism and the customer does not have a choice about the licensee's acquisition or assignment.




  (2)  Substantial delay of customer's transaction. Providing notice not later than when a licensee establishes a customer relationship would substantially delay the customer's transaction when the licensee and the individual agree over the telephone to enter into a customer relationship involving prompt delivery of the insurance product or service.




  (3)  No substantial delay of customer's transaction. Providing notice not later than when a licensee establishes a customer relationship would not substantially delay the customer's transaction when the relationship is initiated in person at the licensee's office or through other means by which the customer may view the notice, such as on a web site.


(6)  Delivery. When a licensee is required to deliver an initial privacy notice by this section, the licensee shall deliver it according to § 20:06:45:09. If the licensee uses a short-form initial notice for non-customers according to subdivision 20:06:45:06(4), the licensee may deliver its privacy notice according to subdivision 20:06:45:06(4)(C).


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:05.  Annual privacy notice to customers required.


(1)  (A)  General rule. A licensee shall provide a clear and conspicuous notice to customers that accurately reflects its privacy policies and practices not less than annually during the continuation of the customer relationship. Annually means at least once in any period of 12 consecutive months during which that relationship exists. A licensee may define the 12-consecutive-month period, but the licensee shall apply it to the customer on a consistent basis.



  (B)  Example. A licensee provides a notice annually if it defines the 12-consecutive-month period as a calendar year and provides the annual notice to the customer once in each calendar year following the calendar year in which the licensee provided the initial notice. For example, if a customer opens an account on any day of year 1, the licensee shall provide an annual notice to that customer by December 31 of year 2.


(2)  (A)  Termination of customer relationship. A licensee is not required to provide an annual notice to a former customer. A former customer is an individual with whom a licensee no longer has a continuing relationship.



  (B)  Examples.






  (1)  A licensee no longer has a continuing relationship with an individual if the individual no longer is a current policyholder of an insurance product or no longer obtains insurance services with or through the licensee.






  (2)  A licensee no longer has a continuing relationship with an individual if the individual's policy is lapsed, expired, or otherwise inactive or dormant under the licensee's business practices, and the licensee has not communicated with the customer about the relationship for a period of 12 consecutive months, other than to provide annual privacy notices, material required by law or regulation, or promotional materials.






  (3)  For the purposes of this chapter, a licensee no longer has a continuing relationship with an individual if the individual's last known address according to the licensee's records is deemed invalid. An address of record is deemed invalid if mail sent to that address by the licensee has been returned by the postal authorities as undeliverable and if subsequent attempts by the licensee to obtain a current valid address for the individual have been unsuccessful.






  (4)  A licensee no longer has a continuing relationship with a customer in the case of providing real estate settlement services, at the time the customer completes execution of all documents related to the real estate closing, payment for those services has been received, or the licensee has completed all of its responsibilities with respect to the settlement, including filing documents on the public record, whichever is later.


(3)  Delivery. When a licensee is required by this section to deliver an annual privacy notice, the licensee shall deliver it according to § 20:06:45:09.


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:06.  Information to be included in privacy notices.


(1)  General rule. The initial, annual, and revised privacy notices that a licensee provides under §§ 20:06:45:04, 20:06:45:05, and 20:06:45:08 shall include each of the following items of information, in addition to any other information the licensee wishes to provide, that applies to the licensee and to the consumers to whom the licensee sends its privacy notice:



  (A)  The categories of nonpublic personal financial information that the licensee collects;



  (B)  The categories of nonpublic personal financial information that the licensee discloses;



  (C)  The categories of affiliates and nonaffiliated third parties to whom the licensee discloses nonpublic personal financial information, other than those parties to whom the licensee discloses information under §§ 20:06:45:14 and 20:06:45:15;



  (D)  The categories of nonpublic personal financial information about the licensee's former customers that the licensee discloses and the categories of affiliates and nonaffiliated third parties to whom the licensee discloses nonpublic personal financial information about the licensee's former customers, other than those parties to whom the licensee discloses information under §§ 20:06:45:14 and 20:06:45:15;



  (E)  If a licensee discloses nonpublic personal financial information to a nonaffiliated third party under § 20:06:45:13 (and no other exception in §§ 20:06:45:14 and 20:06:45:15 applies to that disclosure), a separate description of the categories of information the licensee discloses and the categories of third parties with whom the licensee has contracted;



  (F)  An explanation of the consumer's right under subdivision 20:06:45:10(1) to opt out of the disclosure of nonpublic personal financial information to nonaffiliated third parties, including the methods by which the consumer may exercise that right at that time;



  (G)  Any disclosures that the licensee makes under § 603(d)(2)(A)(iii) of the federal Fair Credit Reporting Act (15 U.S.C. 1681a(d)(2)(A)(iii)) (that is, notices regarding the ability to opt out of disclosures of information among affiliates);



  (H)  The licensee's policies and practices with respect to protecting the confidentiality and security of nonpublic personal information; and



  (I)  Any disclosure that the licensee makes under subdivision 20:06:45:06(2).


(2)  Description of parties subject to exceptions. If a licensee discloses nonpublic personal financial information as authorized under §§ 20:06:45:14 and 20:06:45:15, the licensee is not required to list those exceptions in the initial or annual privacy notices required by §§ 20:06:45:04 and 20:06:45:05. When describing the categories of parties to whom disclosure is made, the licensee is required to state only that it makes disclosures to other affiliated or nonaffiliated third parties, as applicable, as permitted by law.


(3)  Examples.



  (A)  Categories of nonpublic personal financial information that the licensee collects. A licensee satisfies the requirement to categorize the nonpublic personal financial information it collects if the licensee categorizes it according to the source of the information, as applicable:




  (1)  Information from the consumer;




  (2)  Information about the consumer's transactions with the licensee or its affiliates;




  (3)  Information about the consumer's transactions with nonaffiliated third parties; and




  (4)  Information from a consumer reporting agency.



  (B)  Categories of nonpublic personal financial information a licensee discloses.




  (1)  A licensee satisfies the requirement to categorize nonpublic personal financial information it discloses if the licensee categorizes the information according to source, as described in subdivision 20:06:45:06(3)(A), as applicable, and provides a few examples to illustrate the types of information in each category. These might include:





   (a)  Information from the consumer, including application information, such as assets and income, and identifying information, such as name, address, and social security number;





   (b)  Transaction information, such as information about balances, payment history, and parties to the transaction; and





   (c)  Information from consumer reports, such as a consumer's creditworthiness and credit history.




  (2)  A licensee does not adequately categorize the information that it discloses if the licensee uses only general terms, such as transaction information about the consumer.




  (3)  If a licensee reserves the right to disclose all of the nonpublic personal financial information about consumers that it collects, the licensee may simply state that fact without describing the categories or examples of nonpublic personal information that the licensee discloses.



  (C)  Categories of affiliates and nonaffiliated third parties to whom the licensee discloses.




  (1)  A licensee satisfies the requirement to categorize the affiliates and nonaffiliated third parties to which the licensee discloses nonpublic personal financial information about consumers if the licensee identifies the types of businesses in which they engage.




  (2)  Types of businesses may be described by general terms only if the licensee uses a few illustrative examples of significant lines of business. For example, a licensee may use the term financial products or services if it includes appropriate examples of significant lines of businesses, such as life insurer, automobile insurer, consumer banking, or securities brokerage.




  (3)  A licensee also may categorize the affiliates and nonaffiliated third parties to which it discloses nonpublic personal financial information about consumers using more detailed categories.



  (D)  Disclosures under exception for service providers and joint marketers. If a licensee discloses nonpublic personal financial information under the exception in § 20:06:45:13 to a nonaffiliated third party to market products or services that it offers alone or jointly with another financial institution, the licensee satisfies the disclosure requirement of subdivision 20:06:45:06(1)(E) if it:




  (1)  Lists the categories of nonpublic personal financial information it discloses, using the same categories and examples the licensee used to meet the requirements of subdivision 20:06:45:06(1)(B), as applicable; and




  (2)  States whether the third party is:





    (a)  A service provider that performs marketing services on the licensee's behalf or on behalf of the licensee and another financial institution; or





    (b)  A financial institution with whom the licensee has a joint marketing agreement.



  (E)  Simplified notices. If a licensee does not disclose, and does not wish to reserve the right to disclose, nonpublic personal financial information about customers or former customers to affiliates of nonaffiliated third parties except as authorized under §§ 20:06:45:14 and 20:06:45:15, the licensee may simply state that fact, in addition to the information it shall provide under subdivisions 20:06:45:06(1)(A), 20:06:45:06(1)(H), 20:06:45:06(1)(I), and 20:06:45:06(2).



  (F)  Confidentiality and security. A licensee describes its policies and practices with respect to protecting the confidentiality and security of nonpublic personal financial information if it does both of the following:




  (1)  Describes in general terms who is authorized to have access to the information; and




  (2)  States whether the licensee has security practices and procedures in place to ensure the confidentiality of the information in accordance with the licensee's policy. The licensee is not required to describe technical information about the safeguards it uses.


(4)  Short-form initial notice with opt out notice for non-customers.



  (A)  A licensee may satisfy the initial notice requirements in subdivisions 20:06:45:04(1)(B) and 20:06:45:07(3) for a consumer who is not a customer by providing a short-form initial notice at the same time as the licensee delivers an opt out notice as required in § 20:06:45:07.



  (B)  A short-form initial notice shall:




  (1)  Be clear and conspicuous;




  (2)  State that the licensee's privacy notice is available upon request; and




  (3)  Explain a reasonable means by which the consumer may obtain that notice.



  (C)  The licensee shall deliver its short-form initial notice according to § 20:06:45:09. The licensee is not required to deliver its privacy notice with its short-form initial notice. The licensee instead may simply provide the consumer a reasonable means to obtain its privacy notice. If a consumer who receives the licensee's short-form notice requests the licensee's privacy notice, the licensee shall deliver its privacy notice according to § 20:06:45:09.



  (D)  Examples of obtaining privacy notice. The licensee provides a reasonable means by which a consumer may obtain a copy of its privacy notice if the licensee:




  (1)  Provides a toll-free telephone number that the consumer may call to request the notice; or




  (2)  For a consumer who conducts business in person at the licensee's office, maintains copies of the notice on hand that the licensee provides to the consumer immediately upon request.


(5)  Future disclosures. The licensee's notice may include:



  (A)  Categories of nonpublic personal financial information that the licensee reserves the right to disclose in the future, but does not currently disclose; and



  (B)  Categories of affiliates or nonaffiliated third parties to whom the licensee reserves the right in the future to disclose, but to whom the licensee does not currently disclose, nonpublic personal financial information.


(6)  Sample clauses. Sample clauses illustrating some of the notice content required by this section are included in Appendix A of this chapter.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:07.  Form of opt out notice to consumers and opt out methods.


(1) (A)  Form of opt out notice. If a licensee is required to provide an opt out notice under subdivision 20:06:45:10(1), it shall provide a clear and conspicuous notice to each of its consumers that accurately explains the right to opt out under that section. The notice shall state:




(1)  That the licensee discloses or reserves the right to disclose nonpublic personal financial information about its consumer to a nonaffiliated third party;




(2)  That the consumer has the right to opt out of that disclosure; and




(3)  A reasonable means by which the consumer may exercise the opt out right.



 (B)  Examples.




(1)  Adequate opt out notice. A licensee provides adequate notice that the consumer can opt out of the disclosure of nonpublic personal financial information to a nonaffiliated third party if the licensee:





  (a)  Identifies all of the categories of nonpublic personal financial information that it discloses or reserves the right to disclose, and all of the categories of nonaffiliated third parties to which the licensee discloses the information, as described in subdivisions 20:06:45:06(1)(B) and (C), and states that the consumer can opt out of the disclosure of that information; and





  (b)  Identifies the insurance products or services that the consumer obtains from the licensee, either singly or jointly, to which the opt out direction would apply.




(2)  Reasonable opt out means. A licensee provides a reasonable means to exercise an opt out right if it:





  (a)  Designates check-off boxes in a prominent position on the relevant forms with the opt out notice;





  (b)  Includes a reply form together with the opt out notice;





  (c)  Provides an electronic means to opt out, such as a form that can be sent via electronic mail or a process at the licensee's web site, if the consumer agrees to the electronic delivery of information; or





  (d)  Provides a toll-free telephone number that consumers may call to opt out.




(3)  Unreasonable opt out means. A licensee does not provide a reasonable means of opting out if:





  (a)  The only means of opting out is for the consumer to write his or her own letter to exercise that opt out right; or





  (b)  The only means of opting out as described in any notice subsequent to the initial notice is to use a check-off box that the licensee provided with the initial notice but did not include with the subsequent notice.




(4)  Specific opt out means. A licensee may require each consumer to opt out through means a specific means, as long as that is reasonable for that consumer.


(2)  Same form as initial notice permitted. A licensee may provide the opt out notice together with or on the same written or electronic form as the initial notice the licensee provides in accordance with § 20:06:45:04.


(3)  Initial notice required when opt out notice delivered subsequent to initial notice. If a licensee provides the opt out notice later than required for the initial notice in accordance with § 20:06:45:04, the licensee shall also include a copy of the initial notice with the opt out notice in writing or, if the consumer agrees, electronically.


(4)  Joint relationships.



  (A)  If two or more consumers jointly obtain an insurance product or service from a licensee, the licensee may provide a single opt out notice. The licensee's opt out notice shall explain how the licensee will treat an opt out direction by a joint consumer (as explained in subdivision 20:06:45:07(4)(E)).



  (B)  Any of the joint consumers may exercise the right to opt out. The licensee may either:




  (1)  Treat an opt out direction by a joint consumer as applying to all of the associated joint consumers; or




  (2)  Permit each joint consumer to opt out separately.



  (C)  If a licensee permits each joint consumer to opt out separately, the licensee shall permit one of the joint consumers to opt out on behalf of all of the joint consumers.



  (D)  A licensee may not require all joint consumers to opt out before it implements any opt out direction.



  (E)  Example. If John and Mary are both named policyholders on a homeowner's insurance policy issued by a licensee and the licensee sends policy statements to John's address, the licensee may do any of the following, but it shall explain in its opt out notice which opt out policy the licensee will follow:




  (1)  Send a single opt out notice to John's address, but the licensee shall accept an opt out direction from either John or Mary.




  (2)  Treat an opt out direction by either John or Mary as applying to the entire policy. If the licensee does so and John opts out, the licensee may not require Mary to opt out as well before implementing John's opt out direction.




  (3)  Permit John and Mary to make different opt out directions. If the licensee does so:





    (a)  It shall permit John and Mary to opt out for each other;





    (b)  If both opt out, the licensee shall permit both of them to notify it in a single response (such as on a form or through a telephone call); and





    (c)  If John opts out and Mary does not, the licensee may only disclose nonpublic personal financial information about Mary, but not about John and not about John and Mary jointly.


(5)  Time to comply with opt out. A licensee shall comply with a consumer's opt out direction as soon as reasonably practicable after the licensee receives it.


(6)  Continuing right to opt out. A consumer may exercise the right to opt out at any time.


(7)  Duration of consumer's opt out direction.



  (A)  A consumer's direction to opt out under this section is effective until the consumer revokes it in writing or, if the consumer agrees, electronically.



  (B)  When a customer relationship terminates, the customer's opt out direction continues to apply to the nonpublic personal financial information that the licensee collected during or related to that relationship. If the individual subsequently establishes a new customer relationship with the licensee, the opt out direction that applied to the former relationship does not apply to the new relationship.


(8)  Delivery. When a licensee is required to deliver an opt out notice by this section, the licensee shall deliver it according to § 20:06:45:09.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.

Law Implemented: SDCL 58-2-41.


20:06:45:08.  Revised privacy notices.


(1)  General rule. Except as otherwise authorized in this chapter, a licensee may not, directly or through an affiliate, disclose any nonpublic personal financial information about a consumer to a nonaffiliated third party other than as described in the initial notice that the licensee provided to that consumer under § 20:06:45:04, unless:



  (A)  The licensee has provided to the consumer a clear and conspicuous revised notice that accurately describes its policies and practices;



  (B)  The licensee has provided to the consumer a new opt out notice;



  (C)  The licensee has given the consumer a reasonable opportunity, before the licensee discloses the information to the nonaffiliated third party, to opt out of the disclosure; and



  (D)  The consumer does not opt out.


(2)  Examples.



  (A)  Except as otherwise permitted by §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15, a licensee shall provide a revised notice before it:




   (1)  Discloses a new category of nonpublic personal financial information to any nonaffiliated third party;




   (2)  Discloses nonpublic personal financial information to a new category of nonaffiliated third party; or




   (3)  Discloses nonpublic personal financial information about a former customer to a nonaffiliated third party, if that former customer has not had the opportunity to exercise an opt out right regarding that disclosure.



  (B)  A revised notice is not required if the licensee discloses nonpublic personal financial information to a new nonaffiliated third party that the licensee adequately described in its prior notice.


(3)  Delivery. When a licensee is required to deliver a revised privacy notice by this section, the licensee shall deliver it according to § 20:06:45:09.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:09.  Delivery.


(1)  How to provide notices. A licensee shall provide any notices that this chapter requires so that each customer can reasonably be expected to receive actual notice in writing or, if the consumer agrees, electronically.


(2)  (A)  Examples of reasonable expectation of actual notice. A licensee may reasonably expect that a consumer will receive actual notice if the licensee:




   (1)  Hand-delivers a printed copy of the notice to the consumer;




   (2)  Mails a printed copy of the notice to the last known address of the consumer separately, or in a policy, billing, or other written communication;




   (3)  For a consumer who conducts transactions electronically, posts the notice on the electronic site and requires the consumer to acknowledge receipt of the notice as a necessary step to obtaining a particular insurance product or service; or




   (4)  For an isolated transaction with a consumer, such as the licensee providing an insurance quote or selling the consumer travel insurance, posts the notice and requires the consumer to acknowledge receipt of the notice as a necessary step to obtaining the particular insurance product or service.



  (B)  Examples of unreasonable expectation of actual notice. A licensee may not, however, reasonably expect that a consumer will receive actual notice of its privacy policies and practices if it:




   (1)  Only posts a sign in its office or generally publishes advertisements of its privacy policies and practices; or




   (2)  Sends the notice via electronic mail to a consumer who does not obtain an insurance product or service from the licensee electronically.


(3)  Annual notices only. A licensee may reasonably expect that a customer will receive actual notice of the licensee's annual privacy notice if:



  (A)  The customer uses the licensee's web site to access insurance products and services electronically and agrees to receive notices at the web site and the licensee posts its current privacy notice continuously in a clear and conspicuous manner on the web site; or



  (B)  The customer has requested that the licensee refrain from sending any information regarding the customer relationship, and the licensee's current privacy notice remains available to the customer upon request.


(4)  Oral description of notice insufficient. A licensee may not provide any notice required by this chapter solely by orally explaining the notice, either in person or over the telephone.


(5)  Retention or accessibility of notices for customers.



  (A)  For customers only, a licensee shall provide the initial notice required by subdivision 20:06:45:04(1)(A), the annual notice required by subdivision 20:06:45:05(1), and the revised notice required by § 20:06:45:08 so that the customer can retain them or obtain them later in writing or, if the customer agrees, electronically.



  (B)  Examples of retention of accessibility. A licensee provides a privacy notice to the customer so that the customer can retain it or obtain it later if the licensee:




  (1)  Hand-delivers a printed copy of the notice to the customer;




  (2)  Mails a printed copy of the notice to the last known address of the customer; or




  (3)  Makes its current privacy notice available on a web site (or a link to another web site) for the customer who obtains an insurance product or service electronically and agrees to receive the notice at the web site.


(6)  Joint notice with other financial institutions. A licensee may provide a joint notice from the licensee and one or more of its affiliates or other financial institutions, as identified in the notice, as long as the notice is accurate with respect to the licensee and the other institutions. A licensee also may provide a notice on behalf of another financial institution.


(7)  Joint relationships. If two or more consumers jointly obtain an insurance product or service from a licensee, the licensee may satisfy the initial, annual, and revised notice requirements of subdivisions 20:06:45:04(1), 20:06:45:05(1), and 20:06:45:08(1), respectively, by providing one notice to those consumers jointly.


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:10.  Limits on disclosure of nonpublic personal financial information to nonaffiliated third parties.


(1)  (A)  Conditions for disclosure. Except as otherwise authorized in this chapter, a licensee may not, directly or though any affiliate, disclose any nonpublic personal financial information about a consumer to a nonaffiliated third party unless:




   (1)  The licensee has provided to the consumer an initial notice as required under § 20:06:45:04;




   (2)  The licensee has provided to the consumer an opt out notice as required in § 20:06:45:07;




   (3)  The licensee has given the consumer a reasonable opportunity, before it discloses the information to the nonaffiliated third party, to opt out of the disclosure; and




   (4)  The consumer does not opt out.



   (B)  Opt out definition. Opt out means a direction by the consumer that the licensee not disclose nonpublic personal financial information about that consumer to a nonaffiliated third party, other than as permitted by §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15.



   (C)  Examples of reasonable opportunity to opt out. A licensee provides a consumer with a reasonable opportunity to opt out if:




   (1)  By mail. The licensee mails the notices required in subdivision 20:06:45:10(1)(A) to the consumer and allows the consumer to opt out by mailing a form, calling a toll-free telephone number, or any other reasonable means within 30 days from the date the licensee mailed the notices.




   (2)  By electronic means. A customer opens an on-line account with a licensee and agrees to receive the notices required in subdivision 20:06:45:10(1)(A) electronically, and the licensee allows the customer to opt out by any reasonable means within 30 days after the date that the customer acknowledges receipt of the notices in conjunction with opening the account.




   (3)  Isolated transaction with consumer. For an isolated transaction such as providing the consumer with an insurance quote, a licensee provides the consumer with a reasonable opportunity to opt out if the licensee provides the notices required in subdivision 20:06:45:10(1)(A) at the time of the transaction and requests that the consumer decide, as a necessary part of the transaction, whether to opt out before completing the transaction.


(2)  Application of opt out to all consumers and all nonpublic personal financial information.



  (A)  A licensee shall comply with this section, regardless of whether the licensee and the consumer have established a customer relationship.



  (B)  Unless a licensee complies with this section, the licensee may not, directly or through any affiliate, disclose any nonpublic personal financial information about a consumer that the licensee has collected, regardless of whether the licensee collected it before or after receiving the direction to opt out from the consumer.


(3)  Partial opt out. A licensee may allow a consumer to select certain nonpublic personal financial information or certain nonaffiliated third parties with respect to which the consumer wishes to opt out.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:11.  Limits on redisclosure and reuse of nonpublic personal financial information.


(1)  (A)  Information the licensee receives under an exception. If a licensee receives nonpublic personal financial information from a nonaffiliated financial institution under an exception in § 20:06:45:14 or 20:06:45:15, the licensee's disclosure and use of that information is limited as follows:




   (1)  The licensee may disclose the information to the affiliates of the financial institution from which the licensee received the information;




   (2)  The licensee may disclose the information to its affiliates, but the licensee's affiliates may, in turn, disclose and use the information only to the extent that the licensee may disclose and use the information; and




   (3)  The licensee may disclose and use the information pursuant to an exception in § 20:06:45:14 or 20:06:45:15, in the ordinary course of business to carry out the activity covered by the exception under which the licensee received the information.



  (B)  Example. If a licensee receives information from a nonaffiliated financial institution for claims settlement purposes, the licensee may disclose the information for fraud prevention, or in response to a properly authorized subpoena. The licensee may not disclose that information to a third party for marketing purposes or use that information for its own marketing purposes.


(2)  (A)  Information a licensee receives outside of an exception. If a licensee receives nonpublic personal financial information from a nonaffiliated financial institution other than under an exception in § 20:06:45:14 or 20:06:45:15, the licensee may disclose the information only:




   (1)  To the affiliates of the financial institution from which the licensee received the information;




  (2)  To its affiliates, but its affiliates may, in turn, disclose the information only to the extent that the licensee may disclose the information; and




  (3)  To any other person, if the disclosure would be lawful if made directly to that person by the financial institution from which the licensee received the information.



  (B)  Example. If a licensee obtains a customer list from a nonaffiliated financial institution outside of the exceptions in § 20:06:45:14 or 20:06:45:15:




  (1)  The licensee may use that list for its own purposes; and




  (2)  The licensee may disclose that list to another nonaffiliated third party only if the financial institution from which the licensee purchased the list could have lawfully disclosed the list to that third party. That is, the licensee may disclose the list in accordance with the privacy policy of the financial institution from which the licensee received the list, as limited by the opt out direction of each consumer whose nonpublic personal financial information the licensee intends to disclose, and the licensee may disclose the list in accordance with an exception in § 20:06:45:14 or 20:06:45:15, such as to the licensee's attorneys or accountants.


(3)  Information a licensee discloses under an exception. If a licensee discloses nonpublic personal financial information to a nonaffiliated third party under an exception in § 20:06:45:14 or 20:06:45:15, the third party may disclose and use that information only as follows:



  (A)  The third party may disclose the information to the licensee's affiliates;



  (B)  The third party may disclose the information to its affiliates, but its affiliates may, in turn, disclose and use the information only to the extent that the third party may disclose and use the information; and



  (C)  The third party may disclose and use the information pursuant to an exception in § 20:06:45:14 or 20:06:45:15 in the ordinary course of business to carry out the activity covered by the exception under which it received the information.


(4)  Information a licensee discloses outside of an exception. If a licensee discloses nonpublic personal financial information to a nonaffiliated third party other than under an exception in § 20:06:45:14 or 20:06:45:15, the third party may disclose the information only:



  (A)  To the licensee's affiliates;



  (B)  To the third party's affiliates, but the third party's affiliates, in turn, may disclose the information only to the extent the third party can disclose the information; and



  (C)  To any other person, if the disclosure would be lawful if the licensee made it directly to that person.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:12.  Limits on sharing account number information for marketing purposes.


(1)  General prohibition on disclosure of account numbers. A licensee may not, directly or through an affiliate, disclose, other than to a consumer reporting agency, a policy number or similar form of access number or access code for a consumer's policy or transaction account to any nonaffiliated third party for use in telemarketing, direct mail marketing, or other marketing through electronic mail to the consumer.


(2)  Exceptions. Subdivision 20:06:45:12(1) does not apply if a licensee discloses a policy number or similar form of access number or access code:



  (A)  To the licensee's service provider solely in order to perform marketing for the licensee's own products or services, as long as the service provider is not authorized to directly initiate charges to the account;



  (B)  To a licensee who is a producer solely in order to perform marketing for the licensee's own products or services; or



  (C)  To a participant in an affinity or similar program where the participants in the program are identified to the customer when the customer enters into the program.


(3)  Examples.



  (A)  Policy number. A policy number, or similar form of access number or access code, does not include a number or code in an encrypted form, as long as the licensee does not provide the recipient with a means to decode the number or code.



  (B)  Policy or transaction account. For the purposes of this section, a policy or transaction account is an account other than a deposit account or a credit card account. A policy or transaction account does not include an account to which third parties cannot initiate charges.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:13.  Exception to opt out requirements for disclosure of nonpublic personal financial information for service providers and joint marketing.


(1)  General rule.



  (A)  The opt out requirements in §§ 20:06:45:07 and 20:06:45:10 do not apply when a licensee provides nonpublic personal financial information to a nonaffiliated third party to perform services for the licensee or functions on the licensee's behalf, if the licensee:




  (1)  Provides the initial notice in accordance with § 20:06:45:04; and




  (2)  Enters into a contractual agreement with the third party that prohibits the third party from disclosing or using the information other than to carry out the purposes for which the licensee disclosed the information, including use under an exception in § 20:06:45:14 or 20:06:45:15 in the ordinary course of business to carry out those purposes.



  (B)  Example. If a licensee discloses nonpublic personal financial information under this section to a financial institution with which the licensee performs joint marketing, the licensee's contractual agreement with that institution meets the requirements of subdivision 20:06:45:13(1)(A)(2) if it prohibits the institution from disclosing or using the nonpublic personal financial information except as necessary to carry out the joint marketing or under an exception in § 20:06:45:14 or 20:06:45:15 in the ordinary course of business to carry out that joint marketing.


(2)  Service may include joint marketing. The services a nonaffiliated third party performs for a licensee under subdivision 20:06:45:13(1) may include marketing of the licensee's own products or services or marketing of financial products or services offered pursuant to joint agreements between the licensee and one or more financial institutions.


(3)  Definition of joint agreement. For purposes of this section, joint agreement means a written contract pursuant to which a licensee and one or more financial institutions jointly offer, endorse, or sponsor a financial product or service.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:14.  Exceptions to notice and opt out requirements for disclosure of nonpublic personal financial information for processing and servicing transactions.


(1)  Exceptions for processing transactions at consumer's request. The requirements for initial notice in subdivision 20:06:45:04(1)(B), the opt out in §§ 20:06:45:07 and 20:06:45:10, and service providers and joint marketing in § 20:06:45:13 do not apply if the licensee discloses nonpublic personal financial information as necessary to effect, administer, or enforce a transaction that a consumer requests or authorizes, or in connection with:



  (A)  Servicing or processing an insurance product or service that a consumer requests or authorizes, or adjusting a claim submitted by a consumer;



  (B)  Maintaining or servicing the consumer's account with a licensee, or with another entity as part of a private label credit card program or other extension of credit on behalf of such entity;



  (C)  A proposed or actual securitization, secondary market sale (including sales of servicing rights), or similar transaction related to a transaction of the consumer;



  (D)  Reinsurance or stop loss or excess loss insurance; or



  (E)  Informing a policyholder or the policyholder's producer or broker when necessary with respect to a claim asserted or paid under the policy and servicing or processing such claim.


(2)  "Necessary to effect, administer, or enforce a transaction" means that the disclosure is:



  (A)  Required, or is one of the lawful or appropriate methods, to enforce the licensee's rights or the rights of other persons engaged in carrying out the financial transaction or providing the product or service; or



  (B)  Required, or is a usual, appropriate, or acceptable method:




  (1)  To carry out the transaction or the product or service business of which the transaction is a part, and record, service, or maintain the consumer's account in the ordinary course of providing the insurance product or service;




  (2)  To administer or service benefits or claims relating to the transaction or the product or service business of which it is a part;




  (3)  To provide a confirmation, explanation, statement, or other record of the transaction, or information on the status or value of the insurance product or service to the consumer or the consumer's producer;




  (4)  To accrue or recognize incentives or bonuses associated with the transaction that are provided by a licensee or any other party;




  (5)  To underwrite insurance at the consumer's request or for any of the following purposes as they relate to a consumer's insurance, or, when the consumer is a workers' compensation beneficiary or third-party claimant, to the policyholder's insurance: account administration, reporting, investigating or preventing fraud or material misrepresentation, processing premium payments, processing, adjusting, paying, and settling insurance claims, administering insurance benefits (including utilization review activities), participating in research projects, or as otherwise required or specifically permitted by federal or state law; or




  (6)  In connection with:





    (a)  The authorization, settlement, billing, processing, clearing, transferring, reconciling, or collection of amounts charged, debited, or otherwise paid using a debit, credit, or other payment card, check, or account number, or by other payment means;





    (b)  The transfer or collection of debts, receivables, accounts, or interests therein; or





    (c)  The audit of debit, credit, or other payment information.


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:15.  Other exceptions to notice and opt out requirements for disclosure of nonpublic personal financial information.


(1)  Exceptions to opt out requirements. The requirements for initial notice to consumers in subdivision 20:06:45:04(1)(B), the opt out in §§ 20:06:45:07 and 20:06:45:10, and service providers and joint marketing in § 20:06:45:13 do not apply when a licensee discloses nonpublic personal financial information:



  (A)  With the consent or at the direction of the consumer, provided that the consumer has not revoked the consent or direction;



  (B)  (1)  To protect the confidentiality or security of a licensee's records pertaining to the consumer, service, product, or transaction;




  (2)  To protect against or prevent actual or potential fraud or unauthorized transactions;




  (3)  For required institutional risk control or for resolving consumer disputes or inquiries;




  (4)  To persons holding a legal or beneficial interest relating to the consumer; or




  (5)  To persons acting in a fiduciary or representative capacity on behalf of the consumer;



  (C)  To provide information to insurance rate advisory organizations, guaranty funds or agencies, agencies that are rating a licensee, persons that are assessing the licensee's compliance with industry standards, and the licensee's attorneys, accountants, and auditors;



  (D)  To the extent specifically permitted or required under other provisions of law and in accordance with the federal Right to Financial Privacy Act of 1978 (12 U.S.C. 3401 et seq.), to law enforcement agencies (including the Federal Reserve Board, Office of the Comptroller of the Currency, Federal Deposit Insurance Corporation, Office of Thrift Supervision, National Credit Union Administration, the Securities and Exchange Commission, the Secretary of the Treasury, with respect to 31 U.S.C. Chapter 53, Subchapter II (Records and Reports on Monetary Instruments and Transactions) and 12 U.S.C. Chapter 21 (Financial Recordkeeping), a state insurance authority, and the Federal Trade Commission), self-regulatory organizations, or for an investigation on a matter related to public safety;



  (E)  (1)  To a consumer reporting agency in accordance with the federal Fair Credit Reporting Act (15 U.S.C. 1681 et seq.); or




  (2)  From a consumer report reported by a consumer reporting agency;



  (F)  In connection with a proposed or actual sale, merger, transfer, or exchange of all or a portion of a business or operating unit if the disclosure of nonpublic personal financial information concerns solely consumers of the business or unit;



  (G) (1)  To comply with federal, state, or local laws, rules, and other applicable legal requirements;




 (2)  To comply with a properly authorized civil, criminal, or regulatory investigation, or subpoena or summons by federal, state, or local authorities; or




  (3)  To respond to judicial process or government regulatory authorities having jurisdiction over a licensee for examination, compliance, or other purposes as authorized by law; or



  (H)  For purposes related to the replacement of a group benefit plan, a group health plan, a group welfare plan, or a workers' compensation policy.


(2)  Example of revocation of consent. A consumer may revoke consent by subsequently exercising the right to opt out of future disclosures of nonpublic personal information as permitted under subdivision 20:06:45:07(6).


Source: 28 SDR 15, effective July 1, 2001.


General Authority: SDCL 58-2-41.


Law Implemented: SDCL 58-2-41.


20:06:45:16.  Protection of Fair Credit Reporting Act. Nothing in this chapter may be construed to modify, limit, or supersede the operation of the federal Fair Credit Reporting Act (15 U.S.C. 1681 et seq.), and no inference shall be drawn on the basis of the provisions of this chapter regarding whether information is transaction or experience information under § 603 of that Act.


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:17.  Nondiscrimination. A licensee may not discriminate against any consumer or customer because that consumer or customer has opted out from the disclosure of his or her nonpublic personal financial information pursuant to the provisions of this chapter. A licensee may not discriminate against a consumer or customer because that consumer or customer has not granted authorization for the disclosure of his or her nonpublic personal health information pursuant to the provisions of this chapter.


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:18.  Effective date.


(1)  Effective date. This chapter is effective July 1, 2001.


(2)  (A)  Notice requirement for consumers who are the licensee's customers on the compliance date. By July 1, 2001, a licensee shall provide an initial notice, as required by § 20:06:45:04, to consumers who are the licensee's customers on July 1, 2001.



  (B)  Example. A licensee provides an initial notice to consumers who are its customers on July 1, 2001, if, by that date, the licensee has established a system for providing an initial notice to all new customers and has mailed the initial notice to all the licensee's existing customers.


(3)  Grandfathering of service agreements. Until July 1, 2002, a contract that a licensee has entered into with a nonaffiliated third party to perform services for the licensee or functions on the licensee's behalf satisfies the provisions of subdivision 20:06:45:13(1)(A)(2), even if the contract does not include a requirement that the third party maintain the confidentiality of nonpublic personal information, as long as the licensee entered into the agreement on or before July 1, 2000.


(4)  For personal health information, this chapter is effective July 1, 2005.


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:19.  Obligation to provide information to director. Nothing in this chapter shall in any way affect the obligations of any licensee to provide information to the director under the laws and rules of this state.


Source: 28 SDR 15, effective July 1, 2001; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:20.  Information security program. Each licensee shall implement a comprehensive written information security program that includes administrative, technical, and physical safeguards for the protection of customer information. The administrative, technical, and physical safeguards included in the information security program shall be appropriate to the size and complexity of the licensee and the nature and scope of its activities.


Licensed producers must determine the level of safeguards appropriate for their business. For those licensed producers that require only a minimum level of safeguards based upon their size and complexity, the appropriate level of safeguards may consist of the following:


(1)  Physical safeguards ensuring that nonpublic personal information is under lock when agency personnel are not present to ensure its privacy; and


(2)  Technical safeguards ensuring that any electronic information that can be potentially accessed by another person or entity be guarded by an appropriate software program; and


(3)  Administrative safeguards that outline agency procedures indicating that nonpublic personal information is not to be provided to persons other than the insured, insurer or its representatives, or others as necessary to carry out the transaction or claim of the insured or customer or requests of the insured or customer and that spell out the specific physical and technical safeguards that are required by the agency.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:21.  Objectives of information security program. A licensee's information security program shall be designed to:


(A)  Ensure the security and confidentiality of customer information;


(B)  Protect against any anticipated threats or hazards to the security or integrity of the information; and


(C)  Protect against unauthorized access to or use of the information that could result in substantial harm or inconvenience to any customer.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:22.  Examples of methods of development and implementation. The actions and procedures described in §§ 20:06:45:23 to 20:06:45:26, inclusive, are examples of methods of implementing the requirements of §§ 20:06:45:20 and 20:06:45:21. These examples are non-exclusive illustrations of actions and procedures that licensees may follow to implement §§ 20:06:45:20 and 20:06:45:21.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:23.  Assess risk. The licensee:


(A)  Identifies reasonably foreseeable internal or external threats that could result in unauthorized disclosure, misuse, alteration, or destruction of customer information or customer information systems;


(B)  Assesses the likelihood and potential damage of these threats, taking into consideration the sensitivity of customer information; and


(C)  Assesses the sufficiency of policies, procedures, customer information systems and other safeguards in place to control risks.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:24.  Manage and control risk. The licensee:


(A)  Designs its information security program to control the identified risks, commensurate with the sensitivity of the information, as well as the complexity and scope of the licensee's activities;


(B)  Trains staff, as appropriate, to implement the licensee's information security program; and


(C)  Regularly tests or otherwise regularly monitors the key controls, systems, and procedures of the information security program. The frequency and nature of these tests or other monitoring practices are determined by the licensee's risk assessment.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:25.  Oversee service provider arrangements. The licensee:


(A)  Exercises appropriate due diligence in selecting its service providers; and


(B)  Requires its service providers to implement appropriate measures designed to meet the objectives of §§ 20:06:45:20 to 20:06:45:26, inclusive, and, where indicated by the licensee's risk assessment, takes appropriate steps to confirm that its service providers have satisfied these obligations.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:26.  Adjust the program. The licensee monitors, evaluates, and adjusts, as appropriate, the information security program in light of any relevant changes in technology, the sensitivity of its customer information, internal or external threats to information, and the licensee's own changing business arrangements, such as mergers and acquisitions, alliances and joint ventures, outsourcing arrangements, and changes to customer information systems.


Source: 29 SDR 48, adopted September 20, 2002, effective March 1, 2003; 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40, 58-2-41.


Law Implemented: SDCL 58-2-40, 58-2-41.


20:06:45:27.  Disclosure of nonpublic personal health information. A licensee may not disclose nonpublic personal health information about a consumer or customer unless an authorization is obtained from the consumer or customer whose nonpublic personal health information is sought to be disclosed.


This rule does not prohibit, restrict, or require an authorization for the disclosure on nonpublic personal health information by a licensee for the performance of the following insurance functions by or on behalf of the licensee: claims administration; claims adjustment and management; detection; investigation or reporting of actual or potential fraud, misrepresentation, or criminal activity; underwriting; policy placement or issuance; loss control; ratemaking and guaranty fund functions; reinsurance and excess loss insurance; risk management; case management; disease management; quality assurance; quality improvement; performance evaluation; provider credentialing verification; utilization review; peer review activities; actuarial, scientific, medical, or public policy research; grievance procedures; internal administration of compliance, managerial, and information systems; policyholder service functions; auditing; reporting; database security; administration of consumer disputes and inquiries; external accreditation standards; the replacement of a group benefit plan or workers compensation policy or program; activities in connection with a sale, merger, transfer, or exchange of all or part of a business or operating unit; any activity that permits disclosure without authorization pursuant to the federal Health Insurance Portability and Accountability Act privacy rules promulgated by the U.S. Department of Health and Human Services; disclosure that is required, or is one of the lawful or appropriate methods, to enforce the licensee's rights or the rights of other persons engaged in carrying out a transaction or providing a product or service that a consumer requests or authorizes; and any activity otherwise permitted by law, required pursuant to governmental reporting authority, or to comply with legal process. Additional insurance functions may be added with the approval of the director to the extent they are necessary for appropriate performance of insurance functions and are fair and reasonable to the interest of consumers.


Source: 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40.


Law Implemented: SDCL 58-2-40.


20:06:45:28.  Authorization to disclose nonpublic personal health information. An authorization to disclose nonpublic personal health information pursuant to § 20:06:45:27 shall be in written or electronic form and contain all of the following:


(1)  The identity of the consumer or customer who is the subject of the nonpublic personal health information;


(2)  A general description of the types of nonpublic personal health information to be disclosed;


(3)  General descriptions of the parties to whom the licensee discloses nonpublic personal health information, the purpose of the disclosure, and how the information will be used;


(4)  The signature of the consumer or customer who is the subject of the nonpublic personal health information or the individual who is legally empowered to grant authority and the date signed; and


(5)  Notice of the length of time for which the authorization is valid and that the consumer or customer may revoke the authorization at any time and the procedure for making a revocation.


The authorization shall specify a length of time for which the authorization shall remain valid, which in no event may be for more than 24 months.


A consumer or customer who is the subject of nonpublic personal health information may revoke an authorization provided pursuant to § 20:06:45:27 at any time, subject to the rights of an individual who acted in reliance on the authorization prior to notice of the revocation.


A licensee shall retain the authorization or a copy thereof in the record of the individual who is the subject of nonpublic personal health information.


Source: 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40.


Law Implemented: SDCL 58-2-40.


20:06:45:29.  Authorization delivery. A request for authorization and an authorization form may be delivered to a customer as part of an opt-out notice pursuant to § 20:06:45:09 if the request and the authorization form are clear and conspicuous. An authorization form is not required to be delivered to the consumer or customer or included in any other notices unless the licensee intends to disclose protected health information pursuant to § 20:06:45:27.


Source: 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40.


Law Implemented: SDCL 58-2-40.


20:06:45:30.  Relationship to federal rules. Irrespective of whether a licensee is subject to the federal Health Insurance Portability and Accountability Act privacy rule as promulgated by the U.S. Department of Health and Human Services, if a licensee complies with all requirements of the federal rule except for its effective date provision, the licensee is not subject to the provisions of this chapter.


Source: 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40.


Law Implemented: SDCL 58-2-40.


20:06:45:31.  Relationship to state laws. Nothing in this chapter preempts or supercedes existing state law related to medical records, or health or insurance information privacy.


Source: 31 SDR 67, effective November 14, 2004.


General Authority: SDCL 58-2-40.


Law Implemented: SDCL 58-2-40.
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See: §§ 20:06:45:02 and 20:06:45:06


Source: 28 SDR 15, effective July 1, 2001.

APPENDIX A - SAMPLE CLAUSES

Licensees, including a group of financial holding company affiliates that use a common privacy notice, may use the following sample clauses, if the clause is accurate for each institution that uses the notice. (Note that disclosure of certain information, such as assets, income, and information from a consumer reporting agency, may give rise to obligations under the federal Fair Credit Reporting Act, such as a requirement to permit a consumer to opt out of disclosures to affiliates or designation as a consumer reporting agency if disclosures are made to nonaffiliated third parties.)

A-1–Categories of information a licensee collects (all institutions).

A licensee may use this clause, as applicable, to meet the requirement of subdivision 20:06:45:06(1)(A) to describe the categories of nonpublic personal information the licensee collects.

Sample Clause A-1:

We collect nonpublic personal information about you from the following sources:

Information we receive from you on applications or other forms;

Information about your transactions with us, our affiliates, or others; and

Information we receive from a consumer reporting agency.

A-2–Categories of information a licensee discloses (institutions that disclose outside of the exceptions).

A licensee may use one of these clauses, as applicable, to meet the requirement of subdivision 20:06:45:06(1)(B) to describe the categories of nonpublic personal information the licensee discloses. The licensee may use these clauses if it discloses nonpublic personal information other than as permitted by the exceptions in §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15.

Sample Clause A-2, Alternative 1:

We may disclose the following kinds of nonpublic personal information about you:

Information we receive from you on applications or other forms, such as [provide illustrative examples, such as "your name, address, social security number, assets, income, and beneficiaries"];

Information about your transactions with us, our affiliates, or others, such as [provide illustrative examples, such as "your policy coverage, premiums, and payment history"]; and

Information we receive from a consumer reporting agency, such as [provide illustrative examples, such as "your creditworthiness and credit history"].

Sample Clause A-2, Alternative 2:

We may disclose all of the information that we collect, as described [describe location in the notice, such as "above" or "below"].

A-3–Categories of information a licensee discloses and parties to whom the licensee discloses (institutions that do not disclose outside of the exceptions).

A licensee may use this clause, as applicable, to meet the requirements of subdivisions 20:06:45:06(1)(B), (C), and (D) to describe the categories of nonpublic personal information about customers and former customers that the licensee discloses and the categories of affiliates and nonaffiliated third parties to whom the licensee discloses. A licensee may use this clause if the licensee does not disclose nonpublic personal information to any party, other than as permitted by the exceptions in §§ 20:06:45:14 and 20:06:45:15.

Sample Clause A-3:

We do not disclose any nonpublic personal information about our customers or former customers to anyone, except as permitted by law.

A-4–Categories of parties to whom a licensee discloses (institutions that disclose outside of the exceptions).

A licensee may use this clause, as applicable, to meet the requirement of subdivision 20:06:45:06(1)(C) to describe the categories of affiliates and nonaffiliated third parties to whom the licensee discloses nonpublic personal information. This clause may be used if the licensee discloses nonpublic personal information other than as permitted by the exceptions in §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15, as well as when permitted by the exceptions in §§ 20:06:45:14 and 20:06:45:15.

Sample Clause A-4:

We may disclose nonpublic personal information about you to the following types of third parties:

Financial service providers, such as [provide illustrative examples, such as "life insurers, automobile insurers, mortgage bankers, securities broker-dealers, and insurance producers"];

Non-financial companies, such as [provide illustrative examples, such as "retailers, direct marketers, airlines, and publishers"]; and

Others, such as [provide illustrative examples, such as "non-profit organizations"].

We may also disclose nonpublic personal information about you to nonaffiliated third parties as permitted by law.

A-5–Service provider/joint marketing exception.

A licensee may use one of these clauses, as applicable, to meet the requirements of subdivision 20:06:45:06(1)(E) related to the exception for service providers and joint marketers in § 20:06:45:13. If a licensee discloses nonpublic personal information under this exception, the licensee shall describe the categories of nonpublic personal information the licensee discloses and the categories of third parties with which the licensee has contracted.

Sample Clause A-5, Alternative 1:

We may disclose the following information to companies that perform marketing services on our behalf or to other financial institutions with which we have joint marketing agreements:

Information we receive from you on applications or other forms, such as [provide illustrative examples, such as "your name, address, social security number, assets, income, and beneficiaries"];

Information about your transactions with us, our affiliates, or others, such as [provide illustrative examples, such as "your policy coverage, premium, and payment history"]; and

Information we receive from a consumer reporting agency, such as [provide illustrative examples, such as "your creditworthiness and credit history"].

Sample Clause A-5, Alternative 2

We may disclose all of the information we collect, as described [describe location in the notice, such as "above" or "below] to companies that perform marketing services on our behalf or to other financial institutions with whom we have joint marketing agreements.

A-6–Explanation of opt out right (institutions that disclose outside of the exceptions).

A licensee may use this clause, as applicable, to meet the requirement of subdivision 20:06:45:06(1)(F) to provide an explanation of the consumer's right to opt out of the disclosure of nonpublic personal information to nonaffiliated third parties, including the method(s) by which the consumer may exercise that right. The licensee may use this clause if the licensee discloses nonpublic personal information other than as permitted by the exceptions in §§ 20:06:45:13, 20:06:45:14, and 20:06:45:15.

Sample Clause A-6:

If you prefer that we not disclose nonpublic personal information about you to nonaffiliated third parties, you may opt out of those disclosures, that is, you may direct us not to make those disclosures (other than disclosures permitted by law). If you wish to opt out of disclosures to nonaffiliated third parties, you may [describe a reasonable means of opting out, such as "call the following toll-free number: (insert number)"].

A-7–Confidentiality and security (all institutions).

A licensee may use this clause, as applicable, to meet the requirement of subdivision 20:06:45:06(1)(H) to describe its policies and practices with respect to protecting the confidentiality and security of nonpublic personal information.

Sample Clause A-7:

We restrict access to nonpublic personal information about you to [provide an appropriate description, such as "those employees who need to know that information to provide products or services to you"]. We maintain physical, electronic, and procedural safeguards that comply with federal regulations to guard your nonpublic personal information.
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20:06:46:01.  Definitions. Terms used in this chapter mean:


(1)  "Affiliation period," a period of time that must expire before health insurance coverage provided by a carrier becomes effective, and during which the carrier is not required to provide benefits;


(2)  "Beneficiary," a person designated by a participant, or by the terms of an employee benefit plan, who is or may become entitled to a benefit thereunder;


(3)  "Enrollment date," the first day of coverage or, if there is a waiting period, the first day of the waiting period, whichever is earlier;


(4)  "Medical condition," any condition, whether physical or mental, including any condition resulting from illness, injury, accident, pregnancy, or congenital malformation. For purposes of this definition, genetic information is not a condition;


(5)  "Participant," any employee or former employee of an employer, or any member or former member of an employee organization, who is or may become eligible to receive a benefit of any type from an employee benefit plan which covers employees of such employer or members of such organization, or whose beneficiaries may be eligible to receive any such benefit;


(6)  "Waiting period," with respect to a health benefit plan and an individual, who is a potential enrollee in the plan, the period that must pass with respect to the individual before the individual is eligible to be covered for benefits under the terms of the plan. For purposes of calculating periods of creditable coverage, a waiting period is not to be considered a gap in coverage.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:02.  Criteria that cannot be used to determine benefit eligibility. A carrier may not use health status; medical condition, including both physical and mental illnesses; claims experience; receipt of health care; medical history; genetic information; evidence of insurability, including acts arising out of domestic violence or participation in activities, such as motorcycling, snowmobiling, all-terrain vehicle riding, horseback riding, skiing, and other similar activities; or disability in determining the eligibility of an individual for coverage under a plan. Nothing in this section requires a health plan to offer or provide particular benefits other than those provided under the terms of the plan or prevents a plan or issuer from establishing limitations or restrictions on the amount, level, extent, or nature of the benefits for similarly situated individuals enrolled in the plan or coverage. For purposes of this section, health factor does not include the decision whether to elect health insurance coverage, including the time chosen to enroll, such as under special enrollment or late enrollment.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:03.  Rules for eligibility may not discriminate based on any health factor. A carrier subject to this chapter may not establish a rule for eligibility, including continued eligibility, regarding enrollment for benefits under the plan, that discriminates based on any health factor that relates to the individual or dependent of the individual. Rules of eligibility include those relating to:


(1)  Enrollment;


(2)  The effective date of coverage;


(3)  Waiting or affiliation periods;


(4)  Late and special enrollment;


(5)  Eligibility for benefit packages, including rules for individuals to change their selection among benefit packages;


(6)  Benefits, including rules relating to covered benefits, benefit restrictions, and cost-sharing mechanisms, such as coinsurance, copayments, and deductibles, as described in §§ 20:06:46:06 to 20:06:46:08, inclusive;


(7)  Continued eligibility; and


(8)  Terminating coverage, including disenrollment, of an individual under the plan.


Nothing in this section prohibits a carrier subject to this chapter from establishing more favorable rules of eligibility for individuals with an adverse health factor, such as disability, than for individuals without the adverse health factor.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:04.  Condition of enrollment or continued enrollment may not require additional premium for similarly situated individuals. A carrier subject to this chapter may not require an individual, as a condition of enrollment or continued enrollment under the plan, to pay a premium or contribution rate that is greater than the premium or contribution rate for a similarly situated individual enrolled in the plan based on any health factor that relates to the individual or a dependent of the individual. In determining an individual's premium or contribution rate, discounts, rebates, payments-in-kind, and any other premium differential mechanisms shall be taken into account.


Nothing in this section restricts the aggregate amount that a carrier subject to this chapter may charge an employer for coverage under a plan, except that a carrier subject to this chapter may not quote or charge an employer a different premium than that quoted or charged an individual in a group of similarly situated individuals based on a health factor unless permitted under SDCL chapter 58-18B.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:05.  Premium or contribution differential based on completion of a bona fide wellness program. Notwithstanding § 20:06:46:04, a carrier subject to this chapter may establish a premium or contribution differential based on whether an individual has complied with the requirements of a bona fide wellness program.


A carrier subject to this chapter with a cost-sharing mechanism, such as a deductible, payment, or coinsurance, that requires a higher payment from an individual, based on a health factor of that individual or dependent of that individual, than for a similarly situated individual under the plan, does not violate §§ 20:06:46:06 and 20:06:46:07, if the payment differential is based on whether the individual has complied with the requirements of a bona fide wellness program.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:06.  Benefit restrictions must be uniformly applied to all similarly situated individuals. Except as required by this section, § 20:06:46:03 does not require a carrier subject to this chapter to provide coverage for any particular benefit to any group of similarly situated individuals.


(1)  A carrier subject to this chapter shall make the benefits provided under a plan available uniformly to all similarly situated individuals, as those groups are determined under §§ 20:06:46:09 to 20:06:46:12, inclusive.


(2)  For any restriction on a benefit or benefits provided under a plan, a carrier subject to this chapter shall apply the restriction uniformly to all similarly situated individuals and may not direct the restriction, as determined based on all of the relevant facts and circumstances, at individual participants or beneficiaries based on any health factor of the participants or beneficiaries.


(3)  A carrier subject to this chapter may impose annual, lifetime, or other limits on benefits and may require a deductible, copayment, coinsurance, or other cost-sharing requirement in order to obtain a benefit under the plan if the limit or cost-sharing requirement applies uniformly to all similarly situated individuals and is not directed at individual participants or beneficiaries based on any health factor of the participants or beneficiaries.


(4)  For purpose of this section, a plan amendment applicable to all individuals in one or more groups of similarly situated individuals under the plan and made effective no earlier than the first day of the first plan year after the amendment is adopted is not considered per se to be directed at any individual participants or beneficiaries.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:07.  Treatment resulting from domestic violence or a medical condition. If a carrier subject to this chapter generally provides benefits for a type of injury, the plan or carrier may not deny an individual participant or beneficiary benefits otherwise provided under the plan for treatment of the injury if the injury results from an act of domestic violence or a medical condition.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:08.  Preexisting condition exclusion requirements. Section 20:06:46:03 does not prohibit a carrier subject to this chapter from imposing a preexisting condition exclusion period if the preexisting exclusion period:


(1)  Complies with the requirements for imposing a preexisting condition exclusion period pursuant to §§ 20:06:40:01, 20:06:40:04, 20:06:40:08, 20:06:40:09, 20:06:40:10, 20:06:40:15, and SDCL 58-18-45;


(2)  Is applied uniformly to all similarly situated individuals, as those groups are determined under §§ 20:06:46:09 to 20:06:46:12, inclusive; and


(3)  Is not directed at individual participants or beneficiaries based on any health factor of the participants or beneficiaries.


For purposes of §§ 20:06:46:06 to 20:06:46:12, inclusive, a plan amendment relating to a preexisting condition exclusion that is applicable to all individuals in one or more groups of similarly situated individuals under the plan and made effective no earlier than the first day of the first plan year after the amendment is adopted is not considered per se to be directed at any individual participants or beneficiaries.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:09.  Treatment of similarly situated individuals. Sections 20:06:46:06 to 20:06:46:12, inclusive, apply only within a group of individuals who are treated as similarly situated individuals.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:10.  Employment based factors in determining two or more distinct groups of participants. Subject to § 20:06:46:12, § 20:06:46:03 does not prohibit a carrier subject to this chapter from treating participants as two or more distinct groups of similarly situated individuals if the distinction made between or among groups of participants is based on a bona fide employment-based classification that is consistent with the employer's usual business practice. Whether an employment-based classification is bona fide shall be determined based on all of the relevant facts and circumstances. Relevant facts and circumstances include whether the employer uses the classification for purposes independent of qualification for health coverages. Such classifications may include:


(1)  Full-time versus part-time status;


(2)  Membership in a collective bargaining unit;


(3)  Date of hire;


(4)  Length of service; and


(5)  Current employee versus former employee status.


A classification based on a health factor may not be determined to be a bona fide employment-based classification for purposes of §§ 20:06:46:09 to 20:06:46:12, inclusive, unless the requirements of § 20:06:46:03 are satisfied.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:11.  Beneficiaries treated as two or more distinct groups. Subject to § 20:06:46:12, § 20:06:46:03 does not prohibit a carrier subject to this chapter from treating beneficiaries as two or more distinct groups of similarly situated individuals if the distinction made between or among the groups of beneficiaries is based on any of the following factors:


(1)  A bona fide employment-based classification of the participant through whom the beneficiary is receiving coverage;


(2)  Relationship to the participant (e.g., as spouse or as a dependent child);


(3)  Marital status;


(4)  With respect to a child of the participant, age or student status; or


(5)  Any other factor, if the factor is not a health factor.


This section may not be construed to prevent a carrier subject to this chapter from providing more favorable treatment of individuals under the plan with adverse health factors in accordance with § 20:06:46:03.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:12.  Creation or modification of an employment or coverage classification not permitted. Notwithstanding §§ 20:06:46:10 and 20:06:46:11, unless permitted under § 20:06:46:03, if the creation or modification of an employment or coverage classification is directed at individual participants or beneficiaries based on a health factor of the participants or beneficiaries, the classification is not permitted under §§ 20:06:46:09 to 20:06:46:12, inclusive.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:13.  Rule of eligibility or individual's premium or contribution rate. Except to the extent permitted under § 20:06:46:14 or 20:06:46:15, in accordance with §§ 20:06:46:03 to 20:06:46:05, inclusive, a carrier subject to this chapter may not establish a rule of eligibility or set an individual's premium or contribution rate based on:


(1)  Whether the individual is confined in a hospital or other health care institution; or


(2)  The individual's ability to engage in normal life activities.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:14.  Actively-at-work not a condition of eligibility or premium or contribution rate. In accordance with §§ 20:06:46:03 to 20:06:46:05, inclusive, a carrier subject to this chapter may not establish a rule for eligibility or set an individual's premium or contribution rate based on whether the individual is actively-at-work, including whether an individual is continuously employed, unless absence from work due to any health factor is treated, for purposes of the plan, as being actively-at-work. However, a carrier subject to this chapter may establish a rule for eligibility that requires an individual to begin work for the employer sponsoring the plan before coverage under the plan becomes effective if the rule for eligibility applies regardless of the reasons for the absence.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:46:15.  Rule of eligibility or individual premium or contribution permitted. Notwithstanding §§ 20:06:46:13 and 20:06:46:14, a carrier subject to this chapter may establish a rule of eligibility or set an individual's premium or contribution rate with respect to similarly situated individuals, if the rule is in compliance with SDCL 58-18-48, 58-18B-3, and 58-18B-15, as those groups are determined under §§ 20:06:46:09 to 20:06:46:12, inclusive.


Source: 29 SDR 48, effective October 10, 2002.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.

CHAPTER 20:06:47

GROUP DISABILITY BENEFITS

Section

20:06:47:01

Scope.

20:06:47:02

Establishment of claims procedures.

20:06:47:03

Unacceptable claims procedures.

20:06:47:04

Initial benefit determination.

20:06:47:05

Adverse benefit notification.

20:06:47:06

Appeal of adverse benefit determination.

20:06:47:07

Full and fair review.

20:06:47:08

Relevant claim information.


20:06:47:01.  Scope. This chapter applies to group disability income insurance policies as defined in SDCL 58-17-108.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:02.  Establishment of claims procedures. Any plan providing disability benefits shall establish and maintain reasonable claim procedures. The procedures shall include the following:


(1)  A description of all claim procedures including, but not limited to, any procedures for obtaining prior authorization as a prerequisite for obtaining a benefit and adverse determination review procedures;


(2)  Applicable time frames;


(3)  Administrative processes and safeguards to ensure consistent benefit determinations for similar situations;


(4)  In regard to voluntary appeal:



(a)  The plan waives any right to assert that a covered person has failed to exhaust administrative remedies because the claimant did not elect to submit a benefit dispute to any such voluntary level of appeal provided by the plan;



(b)  The plan agrees that any statute of limitations or other defense based on timeliness is tolled during the time that any such voluntary appeal is pending;



(c)  The plan provides that a covered person may elect to submit a benefit dispute to such voluntary level of appeal only after the exhaustion of the appeals; and



(d)  The plan provides to any covered person, upon request, sufficient information relating to the voluntary level of appeal to enable the covered person to make an informed judgment about whether to submit a benefit dispute to the voluntary level of appeal, including a statement that the decision of a covered person as to whether or not to submit a benefit dispute to the voluntary level of appeal will have no effect on the covered person's right to representation, the process for selecting the decision maker, and the circumstances, if any, that may affect the impartiality of the decision maker, such as any financial or personal interests in the result or any past or present relationship with any party to the review process.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:03.  Unacceptable claims procedures. The claims procedures may not contain any provisions or be administered in a method that unduly inhibits or hampers the initiation or processing of claims for benefits such as:


(1)  Denying a claim for lack of prior authorization in circumstances where obtaining authorization could seriously jeopardize the life or health of the covered person or the ability of the covered person to regain maximum function;


(2)  Precluding an authorized representative from acting on behalf of a covered person;


(3)  Requiring the filing of more than two appeals of an adverse benefit determination prior to taking civil action;


(4)  Requiring arbitration; and


(5)  Imposing fees or costs for voluntary appeals.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:04.  Initial benefit determination. Any plan providing disability benefits shall notify a covered person, or if applicable, the covered person's authorized representative, of a benefit determination within a reasonable time period, but not later than 45 days after receipt of the claim. This time period for making a determination and notifying the covered person or their authorized representative may be extended for up to 30 days when necessary due to matters beyond the control of the plan. If the plan is unable to render a determination within 45 days, the plan must notify the covered person in writing, prior to the end of the initial 45-day period of that fact, and include the following:


(1)  The standards used to determine benefit entitlement;


(2)  The issues preventing benefit determination;


(3)  Any additional information or materials needed to complete the determination;


(4)  The time period, which may not be less than 45 days, that the covered person or the person's authorized representative has to submit additional information;  and


(5)  The date by which the plan expects to render determination.


If the plan is unable to render a determination, due to matters beyond its control, the time period may be extended for a second 30-day period, providing the plan notifies the covered person in writing, prior to the end of the initial 30-day extension and includes the notification requirements listed above. The toll of the time periods begins at the time the claim is filed in accordance with plan procedures without regard to whether all the information necessary accompanies the filing. In regard to time period extensions, the time is tolled from the date on which notice of the extension is sent to the covered person until the date on which the covered person responds to the request for additional information.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:05.  Adverse benefit notification. The plan shall provide a covered person or, if applicable, the person's authorized representative, with written or electronic notification of any adverse benefit determination in a manner calculated to be understood by the covered person. The notification shall include the following:


(1)  The specific reason or reasons for the determination;


(2)  Reference to the specific plan provision on which the determination was based;


(3)  A description of any additional material or information necessary to perfect the claim and an explanation of why such material or information is necessary;


(4)  A description of review procedures and applicable time frames;


(5)  A statement of the person's right to bring a civil action under applicable law;


(6)  The specific rule, guideline, protocol, or other similar criterion used in making the adverse determination, or a statement that such items were relied upon and are available free of charge to the covered person upon request;


(7)  An explanation of the scientific or clinical judgment used in the determination based on medical necessity or experimental treatment or similar exclusion or limitation, or a statement that such explanation will be provided free of charge upon request; and


(8)  The statement "You and your plan may have other voluntary alternative dispute resolution options, such as mediation. One way to find out what may be available is to contact your local U.S. Department of Labor Office and the South Dakota Division of Insurance."


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:06.  Appeal of adverse benefit determination. Any plan providing disability benefits, upon receipt of an appeal of an adverse benefit determination, shall notify a covered person or, if applicable, the covered person's authorized representative, of the benefit determination within a reasonable time period, but not later than 45 days after receipt of the request, without regard to whether all the information necessary to make a benefit determination accompanies the filing. This time period for making a determination and notifying the covered person of the covered person's authorized representative may be extended for up to 45 days when necessary due to matters beyond the control of the plan. If the plan is unable to render a determination within the 45 days, the plan must notify the covered person in writing, prior to the end of the initial 45-day period of that fact, and include the following:


(1)  The special circumstances requiring an extension of time; and


(2)  The date by which the plan expects to render a determination.


The time period for extensions due to the covered person's failure to submit information necessary to decide a claim shall be tolled from the date on which the notification of the extension is sent until the date on which the covered person responds to the request for additional information.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:07.  Full and fair review. The plan shall provide full and fair review of an adverse benefit determination. Evidence of a full and fair review consists of the following:


(1)  A reasonable opportunity to submit written comments, documents, records, and other information relating to the claim for benefits;


(2)  Reasonable access to copies of any documents, records, and other information relevant to the claim for benefits upon request and free of charge;


(3)  Consideration of all comments, documents, records, and other information submitted by the covered person relating to the claim for benefits without regard to whether such information was considered or available in the initial determination;


(4)  A minimum of 180 days following notification of an adverse determination in which to appeal;


(5)  No deference to the initial determination and a review that is conducted by neither the individual who made the adverse determination or a subordinate of that individual;


(6)  Consultation by the individual reviewing the appeal with a health care professional of appropriate training and experience in the field of medicine involved when the determination is based in whole or in part on a medical judgment, including determinations with regard to whether a particular treatment, drug, or other item is experimental, investigational, or not medically necessary or appropriate. However, the professional may not be the individual consulted in the initial determination or a subordinate of that individual; and


(7)  The identification of medical or vocational experts whose advice was obtained in regard to the determination, regardless if the advice was relied upon in making the determination.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.


20:06:47:08.  Relevant claim information. A document, record, or other information shall be considered relevant to a claim if such document, record, or other information:


(1)  Was relied upon in making the benefit determination;


(2)  Was submitted, considered, or generated in the course of making the benefit determination, without regard to whether such document, record, or other information was relied upon in making the benefit determination;


(3)  Demonstrates compliance with the administrative processes and safeguards required in making the benefit determination; and


(4)  Constitutes statement of policy or guidance with respect to the plan concerning the denied treatment option or benefit for the covered person's diagnosis, without regard to whether such advice or statement was relied upon in making the benefit determination.


Source: 30 SDR 39, effective September 28, 2003; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17H-49.


Law Implemented: SDCL 58-17H-49.

CHAPTER 20:06:48

HEALTH INSURANCE RISK POOL

Section

20:06:48:01

Eligible person -- Defined.

20:06:48:02

Enrollment forms.

20:06:48:03

Tolling of 63-day timeframe.

20:06:48:04

Risk pool application timeframe.

20:06:48:05

Effective date of risk pool coverage.

20:06:48:06

Prior application for major medical coverage.

20:06:48:07

Payment of insurance producer commission.

20:06:48:08

Denial of claim.

20:06:48:09

Appeals.

20:06:48:10

Payment of risk pool premiums.

20:06:48:11

Coverage cancellation for nonpayment of premium.

20:06:48:12

Lifetime benefit limit.

20:06:48:13

Changing plans.

20:06:48:14

One-person group ineligible.

20:06:48:15

Cooperation required.

20:06:48:16

Preexisting condition waiting period prohibited.

20:06:48:17

Eligibility -- Exclusionary rider.

20:06:48:18

Public health plans.

20:06:48:19

Eligibility based upon residence.

20:06:48:20

Termination of coverage due to fraud.

20:06:48:21

Claims paid in error -- Debt subject to recovery.

20:06:48:22

Creditable coverage -- Children's Health Insurance Program.


20:06:48:01.  Eligible person -- Defined. An eligible person is a person eligible for risk pool coverage pursuant to SDCL 58-17-85 and 58-17-136.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(1).


Law Implemented: SDCL 58-17-85, 58-17-124(1).


20:06:48:02.  Enrollment forms. Any person applying for coverage under the risk pool shall complete the application form specifically designed for the risk pool and a health risk assessment form. The information contained on the health risk assessment form may not be used to determine eligibility for the risk pool.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5)(6).


Law Implemented: SDCL 58-17-124(5)(6).


20:06:48:03.  Tolling of 63-day timeframe. Any substantially completed application, whether an underwritten application or one specifically designed for the risk pool, tolls the 63-day timeframe. If the application results in coverage, the days starting on the date of the substantially completed application through the date coverage begins, are not taken into account in determining whether the 63-day timeframe has been reached. If the application does not result in coverage, the tolling of the 63-day timeframe ends on the date the application is denied by the issuer or on the date the offer of coverage lapses. This section does not reduce the timeframes allowed for a risk pool applicant to apply as provided for in §§ 20:06:48:04 to 20:06:48:06, inclusive, or effect eligibility as provided for by § 20:06:48:17.


Source: 30 SDR 51, effective October 28, 2003; 31 SDR 214, effective July 6, 2005.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85, 58-17-124(5).


20:06:48:04.  Risk pool application timeframe. An eligible person who is rejected by a carrier due to medical underwriting may submit an application to the risk pool board after the 63-day timeframe, if the application is made within 30 days of receiving notice of the rejection from the carrier, in order to maintain eligibility pursuant to SDCL 58-17-85. However, an eligible person who is within the 63-day timeframe following loss of creditable coverage is not disqualified from coverage under the risk pool plan if the eligible person applies for coverage under the risk pool plan more than 30 days after receiving a notice of rejection.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85, 58-17-124(5).


20:06:48:05.  Effective date of risk pool coverage. Upon receipt of an application from an eligible person, the risk pool board shall issue the plan with an effective date corresponding to the date of the application. If an eligible person makes the application prior to the actual date of termination of existing creditable coverage, the risk pool board may issue the plan with an effective date coinciding with the termination date of the creditable coverage. The effective date of risk pool coverage may not be any earlier than August 1, 2003, regardless of the qualifying circumstances. The risk pool board and the eligible person may agree to an effective date other than what is required by this section.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85, 58-17-124.


20:06:48:06.  Prior application for major medical coverage. If prior to application to the risk pool, an eligible person applies for major medical coverage subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, and the application is rejected by the carrier, the date of the application to the carrier is the date the risk pool shall use for purposes of § 20:06:48:05 as long as the eligible person applies to the risk pool within 30 days of the date of the carrier's rejection.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85, 58-17-124.


20:06:48:07.  Payment of insurance producer commission. An insurance producer shall be paid the commission for placement of risk pool coverage on a quarterly basis.


Source: 30 SDR 51, effective October 28, 2003; 35 SDR 183, effective February 2, 2009.


General Authority: SDCL 58-17-124(9)


Law Implemented: SDCL 58-17-141.


20:06:48:08.  Denial of claim. A risk pool enrollee shall be notified in writing if the enrollee's claim for benefits is denied. The explanation of benefits (EOB) shall include the specific reason the claim was denied and the address for making an appeal.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(6)(7).


Law Implemented: SDCL 58-17-124(6))7).


20:06:48:09.  Appeals. If a claim is denied, the aggrieved party may appeal in writing to the claims administrator within 180 days of the date of the denial at the address listed on the explanation of benefits (EOB) or in the written utilization review denial. If the claims administrator again denies the claim, the aggrieved party may appeal in writing to the administrator of the risk pool, c/o the Bureau of Personnel, 500 East Capitol Avenue, Pierre, SD 57501, within 30 days of receiving notification of the denial. The administrator of the risk pool shall issue a written decision within 30 days from the date that the appeal is received. If the administrator of the risk pool denies the claim, the aggrieved party may appeal in writing to the risk pool board within 30 days of receiving notification of the denial and the board shall issue a written decision on the appeal. If the risk pool board denies the claim, the aggrieved party may request a hearing before the Office of Hearing Examiners within 30 days of receiving notification of the denial.


If the subject matter of the appeal is not a claim, the aggrieved party shall file an appeal directly to the administrator of the risk pool within 180 days of the date of the decision, and if not satisfied with the decision of the administrator of the risk pool, may appeal to the board within 30 days of the date of that decision. If the aggrieved party is not satisfied with the decision of the board, the aggrieved party may request a hearing before the Office of Hearing Examiners within 30 days of receiving notification of the board's decision.


Prior to the board hearing an appeal the chair of the risk pool board shall appoint a member of the board to serve as the final decision maker. The final decision maker may not participate in the appeal or in any discussions related to the appeal. The final decision maker may accept, reject, or modify the findings, conclusions, and decisions of the hearing examiner pursuant to SDCL 1-26D-6. The aggrieved party may appeal any final decision to the circuit court in accordance with SDCL chapter 1-26.


If an aggrieved party fails to appeal within the time limits provided in this section, no further action is required.


Source: 30 SDR 51, effective October 28, 2003; 36 SDR 209, effective July 1, 2010.


General Authority: SDCL 58-17-124(5)(7)(9).


Law Implemented: SDCL 58-17-124(5)(7)(9).


20:06:48:10.  Payment of risk pool premiums. Unless other arrangements have been made through the director of the risk pool benefits, an eligible person shall include with the application an automated clearing house (ACH) form and payment for the current month's and the subsequent month's premium. After the initial premium payment, any premium payment must be made by automatic withdrawal, unless specific arrangements have been made with the director of risk pool benefits. Each monthly withdrawal shall equal the premium payment due to provide coverage for the subsequent month.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(7).


Law Implemented: SDCL 58-17-124(7).


20:06:48:11.  Coverage cancellation for nonpayment of premium. If an account has insufficient funds to allow the automatic withdrawal of the monthly premium, a second attempt to collect the premium shall be made within four to six days of the original deduction date. If the account still has insufficient funds, the risk pool coverage shall be canceled. If a premium payment is made through any method other than automatic withdrawal, any failure to make the required premium payment by the premium due date may result in the risk pool coverage being canceled at the discretion of the risk pool plan. An enrollee who fails to make a required premium payment shall receive one grace period in each calendar year. Such enrollee shall be notified of the once-a-year grace period in writing. The grace period is an additional 15 days after the cancellation date specified in this section.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-124(5), 58-17-136.


20:06:48:12.  Lifetime benefit limit. The two million dollar lifetime maximum for an enrollee applies to all plans in the aggregate that an enrollee may have under the risk pool. A separate lifetime maximum does not start if the enrollee changes plans or if the enrollee leaves the pool and subsequently enrolls in the risk pool again.


Source: 30 SDR 51, effective October 28, 2003; 35 SDR 306, effective July 1, 2009.


General Authority: SDCL 58-17-124(7).


Law Implemented: SDCL 58-17-124(7), 58-17-134.


20:06:48:13.  Changing plans. After an enrollee has selected one of the plans available, the enrollee may not change plans except at the beginning of a new fiscal year and only if the plan change involves an increase in the deductible. The enrollee shall provide written notification to the risk pool board of the enrollee's request to change plans prior to the beginning of the new fiscal year.


Source: 30 SDR 51, effective October 28, 2003; 36 SDR 209, effective July 1, 2010.


General Authority: SDCL 58-17-124(7).


Law Implemented: SDCL 58-17-124, 58-17-130.


20:06:48:14.  One-person group ineligible. A one-person employer group plan that terminates group coverage either by formal notice by the employer to terminate coverage or by failure to pay premiums is ineligible for risk pool coverage. For purposes of this section, a one-person group is one in which the covered employee and the employer are the same person.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85, 58-17-124(5), 58-17-136.


20:06:48:15.  Cooperation required. An enrollee must cooperate with the risk pool board by providing information, upon request, that shows continued eligibility for the risk pool and by submitting applications for health insurance and other applicable programs. Cooperation, in the form of payment of copayments, coinsurance and deductible amounts to a provider for services covered by the risk pool, is required for continued eligibility for the risk pool. The failure of an enrollee, upon notice by the plan, to remit to a provider copayments, coinsurance, and deductibles for services covered by the risk pool in a manner satisfactory to the risk pool administrator is sufficient grounds for the termination of coverage in the risk pool for that enrollee.


Source: 30 SDR 51, effective October 28, 2003; 32 SDR 203, effective June 5, 2006.


General Authority: SDCL 58-17-124(5)(7).


Law Implemented: SDCL 58-17-124(5)(7), 58-17-136.


20:06:48:16.  Preexisting condition waiting period prohibited. No plan of coverage provided through the risk pool may contain any waiting period for preexisting conditions for individuals eligible for coverage pursuant to SDCL 58-17-85.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(7).


Law Implemented: SDCL 58-17-130.


20:06:48:17.  Eligibility -- Exclusionary rider. A person otherwise eligible for coverage pursuant to SDCL 58-17-85 does not lose eligibility for the risk pool if the other coverage offered or issued to the person is a policy or certificate that contains any exclusionary rider based upon the person's health history.


Source: 30 SDR 51, effective October 28, 2003.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85.


20:06:48:18.  Public health plans. For purposes of this chapter, a public health plan is any plan established or maintained by a state, the U.S. government, a foreign country, or any political subdivision of a state, the U.S. government, or a foreign country that provides health coverage to individuals who are enrolled in the plan.


The term, public health plan, includes coverage provided for under the public health system of a foreign country. For purposes of eligibility under SDCL 58-17-85, coverage provided under the public health system of a foreign country as a public health plan may not be the person's last coverage unless the public health plan also constitutes a group health plan.


Source: 31 SDR 214, effective July 6, 2005.


General Authority: SDCL 58-17-124(5).


Law Implemented: SDCL 58-17-85, 58-17-124(5).


20:06:48:19.  Eligibility based upon residence. For purposes of SDCL 58-17-85 a person is not eligible for enrollment into the risk pool if the person does not have a physical residence in South Dakota such as a house, apartment, condominium, or other similar place where the person resides. A physical residence does not include a post office box or the address of another mail service purchased by the person. A person who maintained a physical residence in South Dakota for at least one year in the prior ten years and subsequent to maintaining the physical residence in South Dakota has had no physical residence in any other state is considered to be a resident of this state pursuant to SDCL 58-17-85.


Source: 32 SDR 203, effective June 5, 2006.


General Authority: SDCL 58-17-87, 58-17-124.


Law Implemented: SDCL 58-17-85.


20:06:48:20.  Termination of coverage due to fraud. Any coverage or benefits provided by the risk pool shall terminate when the enrollee acts in a fraudulent manner or makes an intentional misrepresentation of a material of fact, including falsifying information.


Source: 33 SDR 226, effective June 25, 2007.


General Authority: SDCL 58-17-124(7).


Law Implemented: SDCL 58-17-85.


20:06:48:21.  Claims paid in error -- Debt subject to recovery. If any claim is paid on behalf of an individual and the administrator subsequently finds that the individual was ineligible for the benefits paid due to fraud, the claim was paid in error. A claim paid in error constitutes a debt to the plan and is subject to recovery from the individual by the plan.


Source: 33 SDR 226, effective June 25, 2007.


General Authority: SDCL 58-17-124(7).


Law Implemented: SDCL 58-17-85.


20:06:48:22.  Creditable coverage -- Children's Health Insurance Program. Coverage provided pursuant to a state's Children's Health Insurance Program (CHIP) under Title XXI of the Social Security Act is creditable coverage.


Source: 36 SDR 127, effective March 1, 2010.


General Authority: SDCL 58-17-87(13).


Law Implemented: SDCL 58-17-69, 58-17-85, 58-18-44.

CHAPTER 20:06:49

DISCOUNT PLANS

Section

20:06:49:01

Nominal processing fee.


20:06:49:01.  Nominal processing fee. A discount plan subject to the registration provisions of SDCL 58-17E-9 may withhold a nominal processing fee not to exceed $25.


Source: 31 SDR 214, effective July 6, 2005; 33 SDR 230, effective July 2, 2007.


General Authority: SDCL 58-17E-45.


Law Implemented: SDCL 58-17E-41, 58-17E-45.

CHAPTER 20:06:50

COORDINATION OF BENEFITS

Section

20:06:50:01

Permissible policy language and disclosure forms.

Appendix A
Model Coordination of Benefits Contract Provisions.

Appendix B
Sample Consumer Explanatory Booklet.


20:06:50:01.  Permissible policy language and disclosure forms. Appendices A and B are samples of permissible policy language and disclosure forms in reference to coordination of benefits.


Source: 32 SDR 232, effective July 10, 2006.


General Authority: SDCL 58-18A-61.


Law Implemented: SDCL 58-18A-61.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

MODEL COORDINATION OF BENEFITS CONTRACT PROVISIONS

Chapter 20:06:50

APPENDIX A

SEE: § 20:06:50:01


Source: 32 SDR 232, effective July 10, 2006.

APPENDIX A

MODEL COORDINATION OF BENEFITS CONTRACT PROVISIONS

COORDINATION OF THIS CONTRACT'S BENEFITS WITH OTHER BENEFITS

The Coordination of Benefits (COB) provision applies when a person has health care coverage under more than one plan. Plan is defined below.

The order of benefit determination rules govern the order in which each plan will pay a claim for benefits. The plan that pays first is called the primary plan. The primary plan must pay benefits in accordance with its policy terms without regard to the possibility that another plan may cover some expenses. The plan that pays after the primary plan is the secondary plan. The secondary plan may reduce the benefits it pays so that payments from all plans do not exceed 100 percent of the total allowable expense.

DEFINITIONS

A.  A plan is any of the following that provides benefits or services for medical or dental care or treatment. If separate contracts are used to provide coordinated coverage for members of a group, the separate contracts are considered parts of the same plan and there is no COB among those separate contracts.

(1)  Plan includes: group and nongroup insurance contracts, health maintenance organization (HMO) contracts, closed panel plans or other forms of group or group-type coverage (whether insured or uninsured); medical care components of long-term care contracts, such as skilled nursing care; medical benefits under group or individual automobile contracts; and Medicare or any other federal government plan, as permitted by law.

(2)  Plan does not include: hospital indemnity coverage or other fixed indemnity coverage; accident only coverage; specified disease or specified accident coverage; limited benefit health coverage, as defined by state law; school accident type coverage; benefits for non-medical components of long-term care policies; Medicare supplement policies; Medicaid policies; or coverage under other federal governmental plans, unless permitted by law.

Each contract for coverage under (1) or (2) is a separate plan. If a plan has two parts and COB rules apply only to one of the two, each of the parts is treated as a separate plan.

B.  This plan means, in a COB provision, the part of the contract providing the health care benefits to which the COB provision applies and which may be reduced because of the benefits of other plans. Any other part of the contract providing health care benefits is separate from this plan. A contract may apply one COB provision to certain benefits, such as dental benefits, coordinating only with similar benefits, and may apply another COB provision to coordinate other benefits.

C.  The order of benefit determination rules determine whether this plan is a primary plan or secondary plan when the person has health care coverage under more than one plan.

When this plan is primary, it determines payment for its benefits first before those of any other plan without considering any other plan's benefits. When this plan is secondary, it determines its benefits after those of another plan and may reduce the benefits it pays so that all plan benefits do not exceed 100 percent of the total allowable expense.

D.  Allowable expense is a health care expense, including deductibles, coinsurance and copayments, that is covered at least in part by any plan covering the person. When a plan provides benefits in the form of services, the reasonable cash value of each service will be considered an allowable expense and a benefit paid. An expense that is not covered by any plan covering the person is not an allowable expense. In addition, any expense that a provider by law or in accordance with a contractual agreement is prohibited from charging a covered person is not an allowable expense.

The following are examples of expenses that are not allowable expenses:

(1)  The difference between the cost of a semi-private hospital room and a private hospital room is not an allowable expense, unless one of the plans provides coverage for private hospital room expenses.

(2)  If a person is covered by two or more plans that compute their benefit payments on the basis of usual and customary fees or relative value schedule reimbursement methodology or other similar reimbursement methodology, any amount in excess of the highest reimbursement amount for a specific benefit is not an allowable expense.

(3)  If a person is covered by two or more plans that provide benefits or services on the basis of negotiated fees, an amount in excess of the highest of the negotiated fees is not an allowable expense.

(4)  If a person is covered by one plan that calculates its benefits or services on the basis of usual and customary fees or relative value schedule reimbursement methodology or other similar reimbursement methodology and another plan that provides its benefits or services on the basis of negotiated fees, the primary plan's payment arrangement shall be the allowable expense for all plans. However, if the provider has contracted with the secondary plan to provide the benefit or service for a specific negotiated fee or payment amount that is different than the primary plan's payment arrangement and if the provider's contract permits, the negotiated fee or payment shall be the allowable expense used by the secondary plan to determine its benefits.

(5)  The amount of any benefit reduction by the primary plan because a covered person has failed to comply with the plan provisions is not an allowable expense. Examples of these types of plan provisions include second surgical opinions, pre-certification of admissions, and preferred provider arrangements.

E.  Closed panel plan is a plan that provides health care benefits to covered persons primarily in the form of services through a panel of providers that have contracted with or are employed by the plan, and that excludes coverage for services provided by other providers, except in cases of emergency or referral by a panel member.

F.  Custodial parent is the parent awarded custody by a court decree or, in the absence of a court decree, is the parent with whom the child resides more than one-half of the calendar year excluding any temporary visitation.

ORDER OF BENEFIT DETERMINATION RULES

When a person is covered by two or more plans, the rules for determining the order of benefit payments are as follows:

A.  The primary plan pays or provides its benefits according to its terms of coverage and without regard to the benefits under any other plan.

B.  (1)  Except as provided in paragraph (2), a plan that does not contain a coordination of benefits provision that is consistent with this regulation is always primary unless the provisions of both plans state that the complying plan is primary.

(2)  Coverage that is obtained by virtue of membership in a group that is designed to supplement a part of a basic package of benefits and provides that this supplementary coverage shall be excess to any other parts of the plan provided by the contract holder. Examples of these types of situations are major medical coverages that are superimposed over base plan hospital and surgical benefits, and insurance type coverages that are written in connection with a closed panel plan to provide out-of-network benefits.

C.  A plan may consider the benefits paid or provided by another plan in calculating payment of its benefits only when it is secondary to that other plan.

D.  Each plan determines its order of benefits using the first of the following rules that apply:

(1)   Non-dependent or dependent. The plan that covers the person other than as a dependent, for example as an employee, member, policyholder, subscriber, or retiree is the primary plan and the plan that covers the person as a dependent is the secondary plan. However, if the person is a Medicare beneficiary and, as a result of federal law, Medicare is secondary to the plan covering the person as a dependent, and primary to the plan covering the person as other than a dependent (e.g. a retired employee), then the order of benefits between the two plans is reversed so that the plan covering the person as an employee, member, policyholder, subscriber, or retiree is the secondary plan and the other plan is the primary plan.

(2)  Dependent child covered under more than one plan. Unless there is a court decree stating otherwise, when a dependent child is covered by more than one plan the order of benefits is determined as follows:

(a)  For a dependent child whose parents are married or are living together, whether or not they have ever been married:

The plan of the parent whose birthday falls earlier in the calendar year is the primary plan; or

If both parents have the same birthday, the plan that has covered the parent the longest is the primary plan.

(b)  For a dependent child whose parents are divorced or separated or not living together, whether or not they have ever been married:

(i)  If a court decree states that one of the parents is responsible for the dependent child's health care expenses or health care coverage and the plan of that parent has actual knowledge of those terms, that plan is primary. This rule applies to plan years commencing after the plan is given notice of the court decree;

(ii)  If a court decree states that both parents are responsible for the dependent child's health care expenses or health care coverage, the provisions of subparagraph (a) above shall determine the order of benefits;

(iii)  If a court decree states that the parents have joint custody without specifying that one parent has responsibility for the health care expenses or health care coverage of the dependent child, the provisions of subparagraph (a) above shall determine the order of benefits; or

(iv)  If there is no court decree allocating responsibility for the dependent child's health care expenses or health care coverage, the order of benefits for the child are as follows:

The plan covering the custodial parent;

The plan covering the spouse of the custodial parent;

The plan covering the non-custodial parent; and then

The plan covering the spouse of the non-custodial parent.

(c)  For a dependent child covered under more than one plan of individuals who are the parents of the child, the provisions of subparagraph (a) or (b) above shall determine the order of benefits as if those individuals were the parents of the child.

(3)  Active employee or retired or laid-off employee. The plan that covers a person as an active employee, that is, an employee who is neither laid off nor retired, is the primary plan. The plan covering that same person as a retired or laid-off employee is the secondary plan. The same would hold true if a person is a dependent of an active employee and that same person is a dependent of a retired or laid-off employee. If the other plan does not have this rule, and as a result, the plans do not agree on the order of benefits, this rule is ignored. This rule does not apply if the rule labeled D(1) can determine the order of benefits.

(4)  COBRA or state continuation coverage. If a person whose coverage is provided pursuant to COBRA or under a right of continuation provided by state or other federal law is covered under another plan, the plan covering the person as an employee, member, subscriber, or retiree or covering the person as a dependent of an employee, member, subscriber, or retiree is the primary plan and the COBRA or state or other federal continuation coverage is the secondary plan. If the other plan does not have this rule, and as a result, the plans do not agree on the order of benefits, this rule is ignored. This rule does not apply if the rule labeled D(1) can determine the order of benefits.

(5)  Longer or shorter length of coverage. The plan that covered the person as an employee, member, policyholder, subscriber, or retiree longer is the primary plan and the plan that covered the person the shorter period of time is the secondary plan.

(6)  If the preceding rules do not determine the order of benefits, the allowable expenses shall be shared equally between the plans meeting the definition of plan. In addition, this plan will not pay more than it would have paid had it been the primary plan.

EFFECT ON THE BENEFITS OF THIS PLAN

A.  When this plan is secondary, it may reduce its benefits so that the total benefits paid or provided by all plans during a plan year are not more than the total allowable expenses. In determining the amount to be paid for any claim, the secondary plan will calculate the benefits it would have paid in the absence of other health care coverage and apply that calculated amount to any allowable expense under its plan that is unpaid by the primary plan. The secondary plan may then reduce its payment by the amount so that, when combined with the amount paid by the primary plan, the total benefits paid or provided by all plans for the claim do not exceed the total allowable expense for that claim. In addition, the secondary plan shall credit to its plan deductible any amounts it would have credited to its deductible in the absence of other health care coverage.

B.  If a covered person is enrolled in two or more closed panel plans and if, for any reason, including the provision of service by a non-panel provider, benefits are not payable by one closed panel plan, COB shall not apply between that plan and other closed panel plans.

RIGHT TO RECEIVE AND RELEASE NEEDED INFORMATION

Certain facts about health care coverage and services are needed to apply these COB rules and to determine benefits payable under this plan and other plans. [Organization responsibility for COB administration] may get the facts it needs from or give them to other organizations or persons for the purpose of applying these rules and determining benefits payable under this plan and other plans covering the person claiming benefits. [Organization responsibility for COB administration] need not tell, or get the consent of, any person to do this. Each person claiming benefits under this plan must give [Organization responsibility for COB administration] any facts it needs to apply those rules and determine benefits payable.

FACILITY OF PAYMENT

A payment made under another plan may include an amount that should have been paid under this plan. If it does, [Organization responsibility for COB administration] may pay that amount to the organization that made that payment. That amount will then be treated as though it were a benefit paid under this plan. [Organization responsibility for COB administration] will not have to pay that amount again. The term "payment made" includes providing benefits in the form of services, in which case "payment made" means the reasonable cash value of the benefits provided in the form of services.

RIGHT OF RECOVERY

If the amount of the payments made by [Organization responsibility for COB administration] is more than it should have paid under this COB provision, it may recover the excess from one or more of the persons it has paid or for whom it has paid; or any other person or organization that may be responsible for the benefits or services provided for the covered person. The "amount of the payments made" includes the reasonable cash value of any benefits provided in the form of services.
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SAMPLE CONSUMER EXPLANATORY BOOKLET

IMPORTANT NOTICE

This is a summary of only a few of the provisions of your health plan to help you understand coordination of benefits, which can be very complicated. This is not a complete description of all of the coordination rules and procedures, and does not change or replace the language contained in your insurance contract, which determines your benefits.

Double Coverage

It is common for family members to be covered by more than one health care plan. This happens, for example, when a husband and wife both work and choose to have family coverage through both employers.

When you are covered by more than one health plan, state law permits your insurers to follow a procedure called "coordination of benefits" to determine how much each should pay when you have a claim. The goal is to make sure that the combined payments of all plans do not add up to more than your covered health care expenses.

Coordination of benefits (COB) is complicated, and covers a wide variety of circumstances. This is only an outline of some of the most common ones. If your situation is not described, read your evidence of coverage or contact your state insurance department.

Primary or Secondary?

You will be asked to identify all the plans that cover members of your family. We need this information to determine whether we are the "primary" or "secondary" benefit payer. The primary plan always pays first when you have a claim.

Any plan that does not contain your state's COB rules will always be primary.

When This Plan is Primary

If you or a family member are covered under another plan in addition to this one, we will be primary when:

Your Own Expenses

The claim is for your own health care expenses, unless you are covered by Medicare and both you and your spouse are retired.

Your Spouse's Expenses

The claim is for your spouse, who is covered by Medicare, and you are not both retired.

Your Child's Expenses

The claim is for the health care expenses of your child who is covered by this plan; and

You are married and your birthday is earlier in the year than your spouse's or you are living with another individual, regardless of whether or not you have ever been married to that individual, and your birthday is earlier than that other individual's birthday. This is known as the "birthday rule"; or

You are separated or divorced and you have informed us of a court decree that makes you responsible for the child's health care expenses; or

There is no court decree, but you have custody of the child.

Other Situations

We will be primary when any other provisions of state or federal law require us to be.

How We Pay Claims When We Are Primary

When we are the primary plan, we will pay the benefits in accordance with the terms of your contract, just as if you had no other health care coverage under any other plan.

How We Pay Claims When We Are Secondary

We will be secondary whenever the rules do not require us to be primary.

How We Pay Claims When We Are Secondary

When we are the secondary plan, we do not pay until after the primary plan has paid its benefits. We will then pay part or all of the allowable expenses left unpaid, as explained below. An "allowable expense" is a health care expense covered by one of the plans, including copayments, coinsurance, and deductibles.

If there is a difference between the amounts the plans allow, we will base our payment on the higher amount. However, if the primary plan has a contract with the provider, our combined payments will not be more than the amount called for in our contract or the amount called for in the contract of the primary plan, whichever is higher. Health maintenance organizations (HMOs) and preferred provider organizations (PPOs) usually have contracts with their providers.

We will determine our payment by subtracting the amount the primary plan paid from the amount we would have paid if we had been primary. We may reduce our payment by any amount so that, when combined with the amount paid by the primary plan, the total benefits paid do not exceed the total allowable expense for your claim. We will credit any amount we would have paid in the absence of your other health care coverage toward our own plan deductible.

If the primary plan covers similar kinds of health care expenses, but allows expenses that we do not cover, we may pay for those expenses.

We will not pay an amount the primary plan did not cover because you did not follow its rules and procedures. For example, if your plan has reduced its benefit because you did not obtain pre-certification, as required by that plan, we will not pay the amount of the reduction, because it is not 

an allowable expense.

Questions About Coordination of Benefits?

Contact Your State Insurance Department
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20:06:51:01.  Definitions. Terms used in §§ 20:06:51:01 to 20:06:51:06, inclusive, mean:


(1)  "2001 CSO Mortality Table," that mortality table, consisting of separate rates of mortality for male and female lives, developed by the American Academy of Actuaries CSO Task Force from the Valuation Basic Mortality Table developed by the Society of Actuaries Individual Life Insurance Valuation Mortality Task Force, and adopted by the NAIC in December 2002. The 2001 CSO Mortality Table is included in the Proceedings of the NAIC (2nd Quarter 2002) and supplemented by the 2001 CSO Preferred Class Structure Mortality Table. Unless the context indicates otherwise, the "2001 CSO Mortality Table" includes both the ultimate form of that table and the select and ultimate form of that table and includes both the smoker and nonsmoker mortality tables and the composite mortality tables. It also includes both the age-nearest-birthday and age-last-birthday bases of the mortality tables. Mortality tables in the 2001 CSO Mortality Table include the following:



(a)  2001 CSO Mortality Table (F), means that mortality table consisting of the rates of mortality for female lives from the 2001 CSO Mortality Table;



(b)  2001 CSO Mortality Table (M) means that mortality table consisting of the rates of mortality for male lives from the 2001 CSO Mortality Table;



(c)  Composite mortality tables means mortality tables with rates of mortality that do not distinguish between smokers and nonsmokers;



(d)  Smoker and nonsmoker mortality tables means mortality tables with separate rates of mortality for smokers and nonsmokers;


(2)  "2001 CSO Preferred Class Structure Mortality Table," mortality tables with separate rates of mortality for Super Preferred Nonsmokers, Preferred Nonsmokers, Residual Standard Nonsmokers, Preferred Smokers, and Residual Standard Smokers splits of the 2001 CSO Nonsmoker and Smoker tables as adopted by the NAIC at the September, 2006, national meeting and published in the NAIC Proceedings (3rd Quarter 2006). Unless the context indicates otherwise, the 2001 CSO Preferred Class Structure Mortality Table includes both the ultimate form of that table and the select and ultimate form of that table. It includes both the smoker and nonsmoker mortality tables. It includes both the male and female mortality tables and the gender composite mortality tables. It also includes both the age-nearest-birthday and age-last-birthday bases of the mortality table;


(3)  "Preneed insurance policy," any life insurance policy or certificate that is issued in combination with, in support of, with an assignment to, or as a guarantee for a prearrangement agreement for goods and services to be provided at the time of and immediately following the death of the insured. Goods and services may include embalming, cremation, body preparation, viewing or visitation, coffin or urn, memorial stone, and transportation of the deceased. The status of the policy or contract as preneed insurance is determined at the time of issue in accordance with the policy form filing;


(4)  "Statistical agent," an entity with proven systems for protecting the confidentiality of individual insured and insurer information; demonstrated resources for and history of ongoing electronic communications and data transfer ensuring data integrity with insurers, which are its members or subscribers; and a history of and means for aggregation of data and accurate promulgation of the experience modifications in a timely manner;


(5)  "Ultimate 1980 CSO," the Commissioners' 1980 Standard Ordinary Life Valuation Mortality Tables (1980 CSO) without ten-year selection factors, incorporated into the 1980 amendments to the NAIC Standard Valuation Law approved in December 1983.


Source: 33 SDR 107, adopted December 6, 2006, effective January 1, 2007; 35 SDR 88, effective October 27, 2008.


General Authority: SDCL 58-26-83.


Law Implemented: SDCL 58-26-45, 58-2-6-83.


Reference: 2002-2 NAIC Proceedings. 1153.


20:06:51:02.  Election of Mortality Table. At the election of the insurer for each calendar year of issue, for any one or more specified plans of insurance and subject to satisfying the conditions stated in this chapter, the 2001 CSO Preferred Class Structure Mortality Table may be substituted in place of the 2001 CSO Smoker or Nonsmoker Mortality Table as the minimum valuation standard for policies issued after December 31, 2006. No such election may be made until the company demonstrates at least 20 percent of the business to be valued on this table is in one or more of the preferred classes. A table from the 2001 CSO Preferred Class Structure Mortality Table used in place of a 2001 CSO Mortality Table, pursuant to this chapter shall be treated as part of the 2001 CSO Mortality Table only for purposes of reserve valuation pursuant to the requirements of the NAIC model regulation, "Recognition of the 2001 CSO Mortality Table For Use in Determining Minimum Reserve Liabilities and Nonforfeiture Benefits Model Regulation."


Source: 33 SDR 107, adopted December 6, 2006, effective January 1, 2007.


General Authority: SDCL 58-26-83.


Law Implemented: SDCL 58-26-83.


20:06:51:03.  Separate rates for preferred and standard nonsmoker lives. For each plan of insurance with separate rates for preferred and standard nonsmoker lives, an insurer may use the Super Preferred Nonsmoker, Preferred Nonsmoker, and Residual Standard Nonsmoker tables to substitute for the Nonsmoker Mortality Table found in the 2001 CSO Mortality Table to determine minimum reserves. At the time of election and annually thereafter, except for business valued under the Residual Standard Nonsmoker Table, the appointed actuary shall certify that:


(1)  The present value of death benefits over the next ten years after the valuation date, using the anticipated mortality experience without recognition of mortality improvement beyond the valuation date for each class, is less than the present value of death benefits using the valuation basic table corresponding to the valuation table being used for that class;


(2)  The present value of death benefits over the future life of the contracts, using anticipated mortality experience without recognition of mortality improvement beyond the valuation date for each class, is less than the present value of death benefits using the valuation basic table corresponding to the valuation table being used for that class.


Source: 33 SDR 107, adopted December 6, 2006, effective January 1, 2007.


General Authority: SDCL 58-26-83.


Law Implemented: SDCL 58-26-83.


20:06:51:04.  Separate rates for preferred and standard smoker lives. For each plan of insurance with separate rates for preferred and standard smoker lives, an insurer may use the Preferred Smoker and Residual Standard Smoker tables to substitute for the Smoker Mortality Table found in the 2001 CSO Mortality Table to determine minimum reserves. At the time of election and annually thereafter, for business valued under the Preferred Smoker Table, the appointed actuary shall certify that:


(1)  The present value of death benefits over the next ten years after the valuation date, using the anticipated mortality experience without recognition of mortality improvement beyond the valuation date for each class, is less than the present value of death benefits using the preferred smoker valuation basis table corresponding to the valuation table being used for that class;


(2)  The present value of death benefits over the future life of the contracts, using anticipated mortality experience without recognition of mortality improvement beyond the valuation date for each class, is less than the present value of death benefits using the preferred smoker valuation basic table.


Source: 33 SDR 107, approved December 6, 2006, effective January 1, 2007.


General Authority: SDCL 58-26-83.


Law Implemented: SDCL 58-26-83.


20:06:51:05.  Filing of reports. Unless exempted by the director, every authorized insurer using the 2001 CSO Preferred Class Structure Table shall annually file statistical reports showing mortality and such other information as the director may deem necessary or expedient for the administration of the provisions of §§ 20:06:51:01 to 20:06:51:05, inclusive. The form of the reports shall be established by the director who shall consider the use of any form established by the NAIC or a statistical agent and designated by the NAIC.


Source: 33 SDR 107, adopted December 6, 2006, effective January 1, 2007.


General Authority: SDCL 58-26-83.


Law Implemented: SDCL 58-26-83.


20:06:51:06.  Minimum valuation mortality standards for preneed insurance policies. For preneed insurance and similar policies, the minimum mortality standard for determining reserve liabilities and nonforfeiture values for both male and female insureds is the Ultimate 1980 CSO. However, for preneed insurance policies issued after December 31, 2008, and before January 1, 2012, the 2001 CSO may be used as the minimum standard for reserves and minimum standard for nonforfeiture benefits for both male and female insureds.


If an insurer elects to use the 2001 CSO as a minimum standard for any policy issued on or after December 31, 2008, and before January 1, 2012, the insurer shall provide, as a part of the actuarial opinion memorandum submitted in support of the company's asset adequacy testing, an annual written notification to the domiciliary commissioner. The notification shall include:


(1)  A complete list of all preneed policy forms that use the 2001 CSO as a minimum standard;


(2)  A certification signed by the appointed actuary stating that the reserve methodology employed by the company in determining reserves for the preneed policies issued after December 31, 2008, and using the 2001 CSO as a minimum standard, develops adequate reserves. For the purposes of this certification, the preneed insurance policies using the 2001 CSO as a minimum standard cannot be aggregated with any other policies; and


(3)  Supporting information regarding the adequacy of reserves for preneed insurance policies issued after December 31, 2008, and using the 2001 CSO as a minimum standard for reserves.


Preneed insurance policies issued after December 31, 2011, must use the Ultimate 1980 CSO in the calculation of minimum nonforfeiture values and minimum reserves.


This rule applies to preneed insurance policies issued after December 31, 2008.


Source: 35 SDR 88, effective October 27, 2008.


General Authority: SDCL 58-15-43.12, 58-26-49, 58-26-83.


Law Implemented: SDCL 58-15-43.8, 58-26-45, 58-26-46, 58-26-49, 58-26-83.
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20:06:52:01.  Definitions. Terms used in this chapter mean:


(1)  "Appeal," any review or appeal before an administrative agency, arbitrator, court or mediator;


(2)  "Discretionary clause," a provision in a policy that purports to bind the claimant to, or grant deference in, proceedings subsequent to the insurer's decision, denial, or interpretation on terms, coverage, or eligibility for benefits, including a policy provision that provides any of the following:



(a)  A policyholder or other claimant may not appeal a denial of a claim;



(b)  The insurer's decision to deny policy coverage is binding upon a policyholder or other claimant or is otherwise entitled to deference upon appeal or review;



(c)  On appeal or review the insurer's decision-making power as to policy coverage is binding or otherwise entitled to deference;



(d)  The insurer's interpretation of the terms of a policy is binding upon a policyholder or other claimant or is otherwise entitled to deference;



(e)  On appeal the insurer's interpretation of the terms of a policy is binding or is otherwise entitled to deference;



(f)  A standard of review on appeal that gives deference in the original claim decision, or gives rise to such standard of review;



(g)  A standard of review on appeal other than a de novo review, or gives rise to a standard of review other than de novo;



(h)  The insurer has discretion to determine whether a claim is compensable or to interpret the provisions of the policy or certificate;


(3)  "Policy," any plan, certificate, contract, policy, and agreement that provides for health insurance as defined by SDCL 58-9-3 or otherwise provides health or disability benefits.


Source: 35 SDR 48, effective September 8, 2008.


General Authority: SDCL 58-2-39, 58-17-87, 58-18-79, 58-18-79(14), 58-29D-34.


Law Implemented: SDCL 58-17-87, 58-18-79, 58-29D-23, 58-29D-31(2)(6), 58-33-67.


20:06:52:02.  Discretionary clauses prohibited. A discretionary clause is not permitted in any individual or group health policy. No policy offered or issued in this state by a health carrier or plan to provide, deliver, arrange for,  pay for, or reimburse any of the costs of health care services may contain a discretionary clause or similar provision purporting to reserve discretion to the health carrier or plan to interpret the terms of the policy or to provide standards of interpretation or review that are inconsistent with the laws of this state. The provisions of this rule apply to any health insurance policy issued or renewed after June 30, 2008.


Nothing in this section limits the director's authority under SDCL 58-11-19 to 58-11-21, inclusive, to disapprove or withdraw approval of any policy that contains a discretionary clause or to otherwise disapprove any practice involving a discretionary clause.


Source: 35 SDR 48, effective September 8, 2008.


General Authority: SDCL 58-2-39, 58-17-87, 58-18-79, 58-18-79(14), 58-29D-34.


Law Implemented: SDCL 58-17-87, 58-18-79, 58-29D-23, 58-29D-31(2)(6), 58-33-67.


20:06:52:03.  Application to claims administration services. The provisions of this chapter apply to any health insurer or third party administrator engaged in the business of insurance including any contractual arrangement entered into for the administration of claims under an employer health benefit plan. No health insurer or third party administrator exercising any claims administrative authority may decide or adjudicate any claim by or through the exercise of any discretionary clause.


Source: 35 SDR 48, effective September 8, 2008.


General Authority: SDCL 58-2-39, 58-17-87, 58-18-79, 58-18-79(14), 58-29D-34.


Law Implemented: SDCL 58-17-87, 58-18-79, 58-29D-23, 58-29D-31(2)(6), 58-33-67.
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20:06:53:01.  Definitions. Terms used in this chapter mean:


(1)  "Adverse determination," a determination by a health carrier or its designee utilization review organization that an admission, availability of care, continued stay, or other health care service that is a covered benefit has been reviewed and, based upon the information provided, does not meet the health carrier's requirements for medical necessity, appropriateness, health care setting, level of care, or effectiveness, and the requested service or payment for the service is therefore denied, reduced, or terminated. A rescission of coverage is an adverse determination;


(2)  "Ambulatory review," utilization review of health care services performed or provided in an outpatient setting;


(3)  "Authorized representative," any person to whom a covered person has given express written consent to represent the covered person in an external review; any person authorized by law to provided substituted consent for a covered person; or any family member of the covered person or the covered person's treating health care professional, but only if the covered person is unable to provide consent;


(4)  "Best evidence," evidence based on:



(a)  Randomized clinical trials;



(b)  If randomized clinical trials are not available, cohort studies or case-control studies;



(c)  If subsections (a) and (b) are not available, case-series; or



(d)  If subsections (a), (b), and (c) are not available, expert opinion;


(5)  "Case-control study," a retrospective evaluation of two groups of patients with different outcomes to determine which specific interventions the patients received;


(6)  "Case management," a coordinated set of activities conducted for individual patient management of serious, complicated, protracted, or other health conditions;


(7)  "Case-series," an evaluation of a series of patients with a particular outcome, without the use of a control group;


(8)  "Certification," a determination by a health carrier or its designee utilization review organization that an admission, availability of care, continued stay, or other health care service has been reviewed and, based on the information provided, satisfies the health carrier's requirements for medical necessity, appropriateness, health care setting, level of care, and effectiveness;


(9)  "Clinical review criteria," the written screening procedures, decision abstracts, clinical protocols, and practice guidelines used by a health carrier to determine the necessity and appropriateness of health care services;


(10)  "Cohort study," a prospective evaluation of two groups of patients with only one group of patients receiving a specific intervention;


(11)  "Concurrent review," utilization review conducted during a patient's hospital stay or course of treatment;


(12)  "Covered benefits" or "benefits," those health care services to which a covered person is entitled under the terms of a health benefit plan;


(13)  "Covered person," a policyholder, subscriber, enrollee, or other individual participating in a health benefit plan;


(14)  "Discharge planning," the formal process for determining, prior to discharge from a facility, the coordination and management of the care that a patient receives following discharge from a facility;


(15)  "Disclose," to release, transfer, or otherwise divulge protected health information to any person other than the individual who is the subject of the protected health information;


(16)  "Emergency medical condition," the sudden and, at the time, unexpected onset of a health condition or illness that requires immediate medical attention, where failure to provide medical attention would result in a serious impairment to bodily functions, serious dysfunction of a bodily organ or part, or would place the person's health in serious jeopardy;


(17)  "Emergency services," health care items and services furnished or required to evaluate and treat an emergency medical condition;


(18)  "Evidence-based standard," the conscientious, explicit, and judicious use of the current best evidence based on the overall systematic review of the research in making decisions about the care of individual patients;


(19)  "Expert opinion," a belief or an interpretation by specialists with experience in a specific area about the scientific evidence pertaining to a particular service, intervention, or therapy;


(20)  "Facility," an institution providing health care services or a health care setting, including, hospitals and other licensed inpatient centers, ambulatory surgical or treatment centers, skilled nursing centers, residential treatment centers, diagnostic, laboratory, and imaging centers, and rehabilitation and other therapeutic health settings;


(21)  "Final adverse determination," an adverse determination involving a covered benefit that has been upheld by a health carrier, or its designee utilization review organization, at the completion of the health carrier's internal grievance process procedures as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive;


(22)  "Health benefit plan," a policy, contract, certificate, or agreement offered or issued by a health carrier to provide, deliver, arrange for, pay for, or reimburse any of the costs of health care services;


(23)  'Health care professional," a physician or other health care practitioner licensed, accredited, or certified to perform specified health care services consistent with state law;


(24)  "Health care provider" or "provider," a health care professional or a facility;


(25)  "Health care services," services for the diagnosis, prevention, treatment, cure or relief of a health condition, illness, injury, or disease;


(26)  "Health information," information or data, whether oral or recorded in any form or medium, and personal facts or information about events or relationships that relates to:



(a)  The past, present, or future physical, mental, or behavioral health or condition of an individual or a member of the individual's family;



(b)  The provision of health care services to an individual; or



(c)  Payment for the provision of health care services to an individual;


(27)  "Independent review organization," an entity that conducts independent external reviews of adverse determinations and final adverse determinations;


(28)  "Medical or scientific evidence," evidence found in the following sources:



(a)  Peer-reviewed scientific studies published in, or accepted for publication by, medical journals that meet nationally recognized requirements for scientific manuscripts and that submit most of their published articles for review by experts who are not part of the editorial staff;



(b)  Peer-reviewed medical literature, including literature relating to therapies reviewed and approved by a qualified institutional review board, biomedical compendia, and other medical literature that meet the criteria of the National Institutes of Health's Library of Medicine for indexing in Index Medicus (Medline) and Elsevier Science Ltd. for indexing in Excerpta Medicus (EMBASE);



(c)  Medical journals recognized by the Secretary of Health and Human Services under Section 1861(t)(2) of the federal Social Security Act;



(d)  The following standard reference compendia:




(i)    The American Hospital Formulary Service-Drug Information;




(ii)   Drug Facts and Comparisons;




(iii)  The American Dental Association Accepted Dental Therapeutics; and




(iv)  The United States Pharmacopoeia-Drug Information;



(e)  Findings, studies, or research conducted by or under the auspices of federal government agencies and nationally recognized federal research institutes, including:




(i)     The federal Agency for Healthcare Research and Quality;




(ii)    The National Institutes of Health;




(iii)   The National Cancer Institute;




(iv)   The National Academy of Sciences;




(v)    The Centers for Medicare & Medicaid Services;




(vi)   The federal Food and Drug Administration; and




(vii)  Any national board recognized by the National Institutes of Health for the purpose of evaluating the medical value of health care services; or



(f)  Any other medical or scientific evidence that the director determines is comparable to the sources listed in subsections (a) to (e), inclusive;


(29)  "NAIC," the National Association of Insurance Commissioners;


(30)  "Prospective review," utilization review conducted prior to an admission or a course of treatment;


(31)  "Protected health information," health information:



(a)  That identifies an individual who is the subject of the information; or



(b)  With respect to which there is a reasonable basis to believe that the information could be used to identify an individual;


(32)  "Randomized clinical trial," a controlled, prospective study of patients that have been randomized into an experimental group and a control group at the beginning of the study with only the experimental group of patients receiving a specific intervention, which includes study of the groups for variables and anticipated outcomes over time;


(33)  "Retrospective review," a review of medical necessity conducted after services have been provided to a patient, but does not include the review of a claim that is limited to an evaluation of reimbursement levels, veracity of documentation, accuracy of coding, or adjudication for payment;


(34)  "Second opinion," an opportunity or requirement to obtain a clinical evaluation by a provider other than the one originally making a recommendation for a proposed health care service to assess the clinical necessity and appropriateness of the initial proposed health care service;


(35)  "Utilization review," a set of formal techniques designed to monitor the use of, or evaluate the clinical necessity, appropriateness, efficacy, or efficiency of, health care services, procedures, or settings. Techniques may include ambulatory review, prospective review, second opinion, certification, concurrent review, case management, discharge planning, or retrospective review;


(36)  "Utilization review organization," an entity that conducts utilization review, other than a health carrier performing a review of its own health benefit plan.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:02.  Applicability. Except as otherwise provided in this section, this chapter applies to any plan of individual health coverage, including any health benefit plans subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, that is not an excepted benefit pursuant to SDCL 58-17-69(13) and any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42. This chapter does not apply to self funded plans preempted from state regulation pursuant to the Employee Retirement Income Security Act of 1974. Nothing in §§ 20:06:53:01 to 20:06:53:67 applies to grandfathered plans pursuant to 75 Fed. Reg. 116 (2010) to be codified as 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-18-87.


Law Implemented: SDCL 58-18-42, 58-18-51.1.


20:06:53:03.  Notice of right to external review. A health carrier shall notify the covered person in writing of the covered person's right to request an external review to be conducted pursuant to §§ 20:06:53:12 to 20:06:53:53, inclusive, and include the appropriate statements and information set forth in this section at the same time the health carrier sends written notice of:


(1)  An adverse determination upon completion of the health carrier's utilization review process set forth in SDCL 58-17H-1 to 58-17H-49, inclusive; and


(2)  A final adverse determination.


As part of the written notice required by this section, a health carrier includes the following, or substantially equivalent, language: "We have denied your request for the provision of, or payment for, a health care service or course of treatment. You may have the right to have our decision reviewed by health care professionals who have no association with us if our decision involved making a judgment as to the medical necessity, appropriateness, health care setting, level of care, or effectiveness of the health care service or treatment you requested by submitting a request for external review to the South Dakota Division of Insurance, 445 E. Capitol, Pierre, South Dakota 57501." The notice as contained in Appendix A, or a substantially similar form as may be approved by the director, must be used.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:04.  Content of notices. The health carrier shall include in the notice required under § 20:06:53:03:


(1)  For a notice related to an adverse determination, a statement informing the covered person that:



(a)  If the covered person has a medical condition where the timeframe for completion of an expedited review of a grievance involving an adverse determination set forth in SDCL 58-17I-12 to 58-17I-15, inclusive, would seriously jeopardize the life or health of the covered person or would jeopardize the covered person's ability to regain maximum function, the covered person or the covered person's authorized representative may file a request for an expedited external review to be conducted pursuant to §§ 20:06:53:23 to 20:06:53:32, inclusive, or §§ 20:06:53:33 to 20:06:53:54, inclusive;



(b)  If:




(i)    The adverse determination involves a denial of coverage based on a determination that the recommended or requested health care service or treatment is experimental or investigational and the covered person's treating physician certifies in writing that the recommended or requested health care service or treatment that is the subject of the adverse determination would be significantly less effective if not promptly initiated; and




(ii)   At the same time the covered person or the covered person's authorized representative files a request for an expedited review of a grievance involving an adverse determination as set forth in SDCL 58-17I-12 to 58-17I-15, inclusive, then the independent review organization assigned to conduct the expedited external review will determine whether the covered person is required to complete the expedited review of the grievance prior to conducting the expedited external review; and



(c)  The covered person or the covered person's authorized representative may file a grievance under the health carrier's internal grievance process as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive, but if the health carrier has not issued a written decision to the covered person or the covered person's authorized representative within 30 days following the date the covered person or the covered person's authorized representative files the grievance with the health carrier and the covered person or the covered person's authorized representative has not requested or agreed to a delay, the covered person or the covered person's authorized representative may file a request for external review pursuant to § 20:06:53:06 and shall be considered to have exhausted the health carrier's internal grievance process for purposes of §§ 20:06:53:07 to 20:06:53:11, inclusive; and


(2)  For a notice related to a final adverse determination, a statement informing the covered person that:



(a)  If the covered person has a medical condition where the timeframe for completion of a standard external review pursuant to §§ 20:06:53:12 to 20:06:53:22, inclusive, would seriously jeopardize the life or health of the covered person or would jeopardize the covered person's ability to regain maximum function, the covered person or the covered person's authorized representative may file a request for an expedited external review pursuant to §§ 20:06:53:23 to 20:06:53:32, inclusive; or



(b)  If the final adverse determination concerns:




(i)    An admission, availability of care, continued stay, or health care service for which the covered person received emergency services, but has not been discharged from a facility, the covered person or the covered person's authorized representative may request an expedited external review pursuant to §§ 20:06:53:23 to 20:06:53:32, inclusive; or




(ii)   A denial of coverage based on a determination that the recommended or requested health care service or treatment is experimental or investigational, the covered person or the covered person's authorized representative may file a request for a standard external review to be conducted pursuant to §§ 20:06:53:33 to 20:06:53:53, inclusive, or if the covered person's treating physician certifies in writing that the recommended or requested health care service or treatment that is the subject of the request would be significantly less effective if not promptly initiated, the covered person or the covered person's authorized representative may request an expedited external review to be conducted under §§ 20:06:53:33 to 20:06:53:53, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:06.  Request for external review. Except for a request for an expedited external review as set forth in §§ 20:06:53:23 to 20:06:53:32, all requests for external review shall be made in writing to the director.


The form to be used for external review requests is in Appendix B. A covered person or the covered person's authorized representative may make a request for an external review of an adverse determination or final adverse determination.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:07.  Exhaustion of internal grievance process required. Except as provided in §§ 20:06:53:09 to 20:06:53:11, inclusive, a request for an external review pursuant to §§ 20:06:53:12 to 20:06:53:53, inclusive, may not be made until the covered person has exhausted the health carrier's internal grievance process as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.


General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16- 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:08.  When exhaustion of internal grievance occurs. A covered person shall be considered to have exhausted the health carrier's internal grievance process for purposes of this section, if the covered person or the covered person's authorized representative:


(1)  Has filed a grievance involving an adverse determination pursuant to SDCL 58-17I-7 to 58-17I-11, inclusive; and


(2)  Except to the extent the covered person or the covered person's authorized representative requested or agreed to a delay, has not received a written decision on the grievance from the health carrier within 30 days following the date the covered person or the covered person's authorized representative filed the grievance with the health carrier. However, a covered person or the covered person's authorized representative may not make a request for an external review of an adverse determination involving a retrospective review determination made pursuant to SDCL 58-17I-7 to 58-17I-11, inclusive, until the covered person has exhausted the health carrier's internal grievance process.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:09.  Request for expedited review. At the same time a covered person or the covered person's authorized representative files a request for an expedited review of a grievance involving an adverse determination as set forth in SDCL 58-17I-12 to 58-17I-15, inclusive, the covered person or the covered person's authorized representative may file a request for an expedited external review of the adverse determination based upon:


(1)  Under §§ 20:06:53:23 to 20:06:53:32, inclusive, if the covered person has a medical condition where the timeframe for completion of an expedited review of the grievance involving an adverse determination set forth in SDCL 58-17I-12 to 58-17I-15, inclusive, would seriously jeopardize the life or health of the covered person or would jeopardize the covered person's ability to regain maximum function; or


(2)  Under §§ 20:06:53:33 to 20:06:53:53, inclusive, if the adverse determination involves a denial of coverage based on a determination that the recommended or requested health care service or treatment is experimental or investigational and the covered person's treating physician certifies in writing that the recommended or requested health care service or treatment that is the subject of the adverse determination would be significantly less effective if not promptly initiated.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:10.  Determination of expedited review. Upon receipt of a request for an expedited external review pursuant to § 20:06:53:09, the independent review organization conducting the external review in accordance with the provisions of §§ 20:06:53:23 to 20:06:53:32, inclusive, or §§ 20:06:53:33 to 20:06:53:54, inclusive, shall determine whether the covered person is required to complete the expedited review process set forth in SDCL 58-17I-12 to 58-17I-15, inclusive, before it conducts the expedited external review.


Upon a determination made pursuant to this section, the independent review organization immediately shall notify the covered person and, if applicable, the covered person's authorized representative of this determination and that it will not proceed with the expedited external review set forth in §§ 20:06:53:23 to 20:06:53:32, inclusive, until completion of the expedited grievance review process and the covered person's grievance at the completion of the expedited grievance review process remains unresolved.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:11.  Waiver of exhaustion requirement. A request for an external review of an adverse determination may be made before the covered person has exhausted the health carrier's internal grievance procedures as set forth in SDCL 58-17I-7 to 58-17I-11, inclusive, whenever the health carrier agrees to waive the exhaustion requirement. If the requirement to exhaust the health carrier's internal grievance procedures is waived under this section, the covered person or the covered person's authorized representative may file a request in writing for a standard external review as set forth in §§ 20:06:53:12 to 20:06:53:22, inclusive, or §§ 20:06:53:33 to 20:06:53:54, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.


General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:12.  Standard external review. At any time during the four months after the date of receipt of a notice of an adverse determination or final adverse determination pursuant to §§ 20:06:53:03 to 20:06:53:05, inclusive, a covered person or the covered person's authorized representative may file a request for an external review with the director. Within one business day after the date of receipt of a request for external review pursuant to this section, the director shall send a copy of the request to the health carrier.


Within five business days following the date of receipt of the copy of the external review request from the director under this section, the health carrier shall complete a preliminary review of the request to determine whether:


(1)  The individual is or was a covered person in the health benefit plan at the time the health care service was requested or, in the case of a retrospective review, was a covered person in the health benefit plan at the time the health care service was provided;


(2)  The health care service that is the subject of the adverse determination or the final adverse determination is a covered service under the covered person's health benefit plan, but for a determination by the health carrier that the health care service is not covered because it does not meet the health carrier's requirements for medical necessity, appropriateness, health care setting, level of care, or effectiveness;


(3)  The covered person has exhausted the health carrier's internal grievance process as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive, unless the covered person is not required to exhaust the health carrier's internal grievance process pursuant to §§ 20:06:53:07 to 20:06:53:11, inclusive; and


(4)  The covered person has provided all the information and forms required to process an external review, including the release form provided under §§ 20:06:53:04 and 20:06:53:05.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:13.  Notification following preliminary review. Within one business day after completion of the preliminary review, the health carrier shall notify the director and covered person and, if applicable, the covered person's authorized representative in writing whether:


(1)  The request is complete; and


(2)  The request is eligible for external review.


If the request is not complete, the health carrier shall inform the covered person and, if applicable, the covered person's authorized representative and the director in writing and include in the notice what information or materials are needed to make the request complete. If the request is not eligible for external review, the health carrier shall inform the covered person, if applicable, the covered person's authorized representative and the director in writing and include in the notice the reasons for its ineligibility.


The notice of initial determination shall include a statement informing the covered person and, if applicable, the covered person's authorized representative that a health carrier's initial determination that the external review request is ineligible for review may be appealed to the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:14.  Determination by the director and assignment of independent review organization. The director may determine that a request is eligible for external review under § 20:06:53:12 notwithstanding a health carrier's initial determination that the request is ineligible and require that it be referred for external review. In making a determination under this section, the director's decision shall be made in accordance with the terms of the covered person's health benefit plan and is subject to all applicable provisions of this chapter.


Whenever the director receives a notice that a request is eligible for external review following the preliminary review conducted pursuant to § 20:06:53:13, within one business day after the date of receipt of the notice, the director shall:


(1)  Assign an independent review organization from the list of approved independent review organizations compiled and maintained by the director pursuant to §§ 20:06:53:55 and 20:06:53:56, to conduct the external review and notify the health carrier of the name of the assigned independent review organization; and


(2)  Notify in writing the covered person and, if applicable, the covered person's authorized representative of the request's eligibility and acceptance for external review. The director shall include in the notice provided to the covered person and, if applicable, the covered person's authorized representative a statement that the covered person or the covered person's authorized representative may submit in writing to the assigned independent review organization at any time during the five business days following the date of receipt of the notice provided pursuant to § 20:06:53:14 additional information that the independent review organization shall consider when conducting the external review. The independent review organization is not required to, but may, accept and consider additional information submitted after five business days.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:15.  Independence of review decision. In reaching a decision, the assigned independent review organization is not bound by any decisions or conclusions reached during the health carrier's utilization review process as set forth in SDCL 58-17H-1 to 58-17H-49, inclusive, or the health carrier's internal grievance process as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:16.  Health carrier required to provide information. Within five business days after the date of receipt of the notice provided pursuant to § 20:06:53:14, the health carrier or its designee utilization review organization shall provide to the assigned independent review organization any documents and any information considered in making the adverse determination or final adverse determination.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:17.  Effect of failure to act on external review process. The failure by the health carrier or its utilization review organization to provide the documents and information within the time specified in § 20:06:53:16 may not delay the conduct of the external review except as follows:


(1)  If the health carrier or its utilization review organization fails to provide the documents and information within the time specified in § 20:06:53:16, the assigned independent review organization may terminate the external review and make a decision to reverse the adverse determination or final adverse determination; or


(2)  Within one business day after making the decision under subdivision (1), the independent review organization shall notify the covered person, if applicable, the covered person's authorized representative, the health carrier, and the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:18.  Independent review organization review of information. The assigned independent review organization shall review all of the information and documents received pursuant to § 20:06:53:16 and any other information submitted in writing to the independent review organization by the covered person or the covered person's authorized representative pursuant to § 20:06:53:14. Upon receipt of any information submitted by the covered person or the covered person's authorized representative pursuant to § 20:06:53:14, the assigned independent review organization shall within one business day forward the information to the health carrier.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:19.  Carrier reconsideration. Upon receipt of the information, if any, required to be forwarded pursuant to § 20:06:53:18, the health carrier may reconsider its adverse determination or final adverse determination that is the subject of the external review. Reconsideration by the health carrier of its adverse determination or final adverse determination pursuant to this section may not delay or terminate the external review.


The external review may only be terminated if the health carrier decides, upon completion of its reconsideration, to reverse its adverse determination or final adverse determination and provide coverage or payment for the health care service that is the subject of the adverse determination or final adverse determination. Within one business day after making a decision to reverse its adverse determination or final adverse determination, as provided in this section, the health carrier shall notify the covered person, if applicable, the covered person's authorized representative, the assigned independent review organization, and the director in writing of its decision.


The assigned independent review organization shall terminate the external review upon receipt of the notice of a reversal from the health carrier sent pursuant to this section.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:20.  Information to be considered by independent review organization. In addition to the documents and information provided pursuant to §§ 20:06:53:16 and 20:06:53:17, the assigned independent review organization, to the extent the information or documents are available and the independent review organization considers them appropriate, shall consider the following in reaching a decision:


(1)  The covered person's medical records;


(2)  The attending health care professional's recommendation;


(3)  Consulting reports from appropriate health care professionals and other documents submitted by the health carrier, covered person, the covered person's authorized representative, or the covered person's treating provider;


(4)  The terms of coverage under the covered person's health benefit plan with the health carrier to ensure that the independent review organization's decision is not contrary to the terms of coverage under the covered person's health benefit plan with the health carrier;


(5)  The most appropriate practice guidelines, which shall include applicable evidence-based standards and may include any other practice guidelines developed by the federal government, national or professional medical societies, boards, and associations;


(6)  Any applicable clinical review criteria developed and used by the health carrier or its designee utilization review organization; and


(7)  The opinion of the independent review organization's clinical reviewer or reviewers after considering subdivisions (1) to (6), inclusive, to the extent the information or documents are available and the clinical reviewer or reviewers consider appropriate.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:21.  Independent review organization decisions. Within 45 days after the date of receipt of the request for an external review, the assigned independent review organization shall provide written notice of its decision to uphold or reverse the adverse determination or the final adverse determination to the covered person, the covered person's authorized representative, the health carrier, and the director.


The independent review organization shall include in the notice sent pursuant to this section the following:


(1)  A general description of the reason for the request for external review;


(2)  The date the independent review organization received the assignment from the director to conduct the external review;


(3)  The date the external review was conducted;


(4)  The date of its decision;


(5)  The principal reason or reasons for its decision, including what applicable, if any, evidence-based standards were a basis for its decision;


(6)  The rationale for its decision; and


(7)  References to the evidence or documentation, including the evidence-based standards, considered in reaching its decision.


Upon receipt of a notice of a decision pursuant to this section reversing the adverse determination or final adverse determination, the health carrier immediately shall approve the coverage that was the subject of the adverse determination or final adverse determination.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:22.  Director assignment of independent review organization. The assignment by the director of an approved independent review organization to conduct an external review in accordance with this section shall be done on a random basis among those approved independent review organizations qualified to conduct the particular external review based on the nature of the health care service that is the subject of the adverse determination or final adverse determination and other circumstances, including conflict of interest concerns pursuant to § 20:06:53:60.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:23.  Expedited external review. Except for retrospective adverse or final adverse determinations, a covered person or the covered person's authorized representative may make a request for an expedited external review with the director at the time the covered person receives:


(1)  An adverse determination if:



(a)  The adverse determination involves a medical condition of the covered person for which the timeframe for completion of an expedited internal review of a grievance involving an adverse determination set forth in SDCL 58-17I-12 to 58-17I-15, inclusive, would seriously jeopardize the life or health of the covered person or would jeopardize the covered person's ability to regain maximum function; and



(b)  The covered person or the covered person's authorized representative has filed a request for an expedited review of a grievance involving an adverse determination as set forth in SDCL 58-17H-1 to 58-17H-16, inclusive; or


(2)  A final adverse determination:



(a)  If the covered person has a medical condition where the timeframe for completion of a standard external review pursuant to §§ 20:06:53:12 to 20:06:53:22, inclusive, would seriously jeopardize the life or health of the covered person or would jeopardize the covered person's ability to regain maximum function; or



(b)  If the final adverse determination concerns an admission, availability of care, continued stay, or health care service for which the covered person received emergency services, but has not been discharged from a facility.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:24.  Notifications upon request for expedited external review. Upon receipt of a request for an expedited external review, the director immediately shall send a copy of the request to the health carrier. Immediately upon receipt of the request from the director, the health carrier shall determine whether the request meets the reviewability requirements set forth in § 20:06:53:12. The health carrier shall immediately notify the director and the covered person and, if applicable, the covered person's authorized representative of its eligibility determination.


The notice of initial determination shall include a statement informing the covered person and, if applicable, the covered person's authorized representative that a health carrier's initial determination that an external review request is ineligible for review may be appealed to the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:25.  Director's determination of eligibility for expedited reviews. The director may determine that a request is eligible for external review and under § 20:06:53:12 notwithstanding a health carrier's initial determination that the request is ineligible and require that it be referred for external review. In making a determination under this section, the director's decision is made in accordance with the terms of the covered person's health benefit plan and is subject to all applicable provisions of this chapter.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:26.  Director assignment of independent review organization for expedited reviews. Upon receipt of a notice that the request meets the reviewability requirements, the director immediately shall assign an independent review organization to conduct the expedited external review from the list of approved independent review organizations compiled and maintained by the director pursuant to §§ 20:06:53:55 and 20:06:53:56. The director shall immediately notify the health carrier of the name of the assigned independent review organization.


Upon receipt of the notice from the director of the name of the independent review organization assigned to conduct the expedited external review pursuant to this section, the health carrier or its designee utilization review organization shall provide or transmit all necessary documents and information considered in making the adverse determination or final adverse determination to the assigned independent review organization electronically or by telephone or facsimile or any other available expeditious method.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:27.  Independent review organization decision for expedited reviews. In reaching a decision in accordance with §§ 20:06:53:29 and 20:06:53:30, the assigned independent review organization is not bound by any decisions or conclusions reached during the health carrier's utilization review process as set forth in SDCL 58-17H-1 to 58-17H-49, inclusive, or the health carrier's internal grievance process as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.


General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:28.  Information to be considered by independent review organization for expedited review. In addition to the documents and information provided or transmitted pursuant to § 20:06:53:26, the assigned independent review organization, to the extent the information or documents are available and the independent review organization considers them appropriate, shall consider the following in reaching a decision:


(1)  The covered person's pertinent medical records;


(2)  The attending health care professional's recommendation;


(3)  Consulting reports from appropriate health care professionals and other documents submitted by the health carrier, covered person, the covered person's authorized representative, or the covered person's treating provider;


(4)  The terms of coverage under the covered person's health benefit plan with the health carrier to ensure that the independent review organization's decision is not contrary to the terms of coverage under the covered person's health benefit plan with the health carrier;


(5)  The most appropriate practice guidelines, which shall include evidence-based standards, and may include any other practice guidelines developed by the federal government, or national or professional medical societies, boards, and associations;


(6)  Any applicable clinical review criteria developed and used by the health carrier or its designee utilization review organization in making adverse determinations; and


(7)  The opinion of the independent review organization's clinical reviewer or reviewers after considering subdivisions (1) to (6), inclusive, to the extent the information or documents are available and the clinical reviewer or reviewers consider appropriate.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:29.  Expedited review decision. As expeditiously as the covered person's medical condition or circumstances requires, but in no event more than 72 hours after the date of receipt of the request for an expedited external review that meets the reviewability requirements set forth in § 20:06:53:12, the assigned independent review organization shall:


(1)  Make a decision to uphold or reverse the adverse determination or final adverse determination; and


(2)  Notify the covered person, if applicable, the covered person's authorized representative, the health carrier, and the director of the decision. If the notice provided was not in writing, within 48 hours after the date of providing that notice, the assigned independent review organization shall:



(a)  Provide written confirmation of the decision to the covered person, if applicable, the covered person's authorized representative, the health carrier, and the director; and



(b)  Include the information set forth in § 20:06:53:21.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:30.  Health carrier required to approve upon reversal by expedited review. Upon receipt of the notice a decision pursuant to § 20:06:53:29 reversing the adverse determination or final adverse determination, the health carrier immediately shall approve the coverage that was the subject of the adverse determination or final adverse determination.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:31.  Assignment of independent review organization for expedited reviews. The assignment by the director of an approved independent review organization to conduct an external review in accordance with this section shall be done on a random basis among those approved independent review organizations qualified to conduct the particular external review based on the nature of the health care service that is the subject of the adverse determination or final adverse determination and other circumstance, including conflict of interest concerns pursuant to § 20:06:53:60.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:32.  Applicability of expedited reviews. An expedited external review may not be provided for retrospective adverse or final adverse determinations. Sections 20:06:53:23 to 20:06:53:31, inclusive, only apply to expedited reviews.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:33.  External review of experimental or investigational treatment adverse determinations. Within four months after the date of receipt of a notice of an adverse determination or final adverse determination pursuant to §§ 20:06:53:03 to 20:06:53:05, inclusive, that involves a denial of coverage based on a determination that the health care service or treatment recommended or requested is experimental or investigational, a covered person or the covered person's authorized representative may file a request for external review with the director.


A covered person or the covered person's authorized representative may make an oral request for an expedited external review of the adverse determination or final adverse determination pursuant to this section if the covered person's treating physician certifies, in writing, that the recommended or requested health care service or treatment that is the subject of the request would be significantly less effective if not promptly initiated.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:34.  Notifications upon request for external review of experimental or investigational treatment adverse determinations. Upon receipt of a request for an expedited external review, the director immediately shall notify the health carrier. Upon notice of the request for expedited external review, the health carrier immediately shall determine whether the request meets the reviewability requirements of § 20:06:53:36. The health carrier shall immediately notify the director and the covered person and, if applicable, the covered person's authorized representative of its eligibility determination.


The notice of initial determination by the health carrier under this section shall include a statement informing the covered person and, if applicable, the covered person's authorized representative that a health carrier's initial determination that the external review request is ineligible for review may be appealed to the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:35.  Director's determination of eligibility and assignment for external review of experimental or investigational treatment. The director may determine that a request is eligible for external review under § 20:06:53:36 notwithstanding a health carrier's initial determination the request is ineligible and require that it be referred for external review. In making a determination under this section, the director's decision shall be made in accordance with the terms of the covered person's health benefit plan and is subject to all applicable provisions of this chapter.


Upon receipt of the notice that the expedited external review request meets the reviewability requirements of § 20:06:53:36, the director immediately shall assign an independent review organization to review the expedited request from the list of approved independent review organizations compiled and maintained by the director pursuant to §§ 20:06:53:55 and 20:06:53:56 and notify the health carrier of the name of the assigned independent review organization.


At the time the health carrier receives the notice of the assigned independent review organization pursuant to this section, the health carrier or its designee utilization review organization shall provide or transmit all necessary documents and information considered in making the adverse determination or final adverse determination to the assigned independent review organization electronically or by telephone or facsimile or any other available expeditious method.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:36.  Health carrier preliminary review of request for experimental or investigational treatment reviews. Except for a request for an expedited external review made pursuant to §§ 20:06:53:33 to 20:06:53:35, inclusive, within one business day after the date of receipt of the request, the director receives a request for an external review, the director shall notify the health carrier. Within five business days following the date of receipt of the notice sent pursuant to this section, the health carrier shall conduct and complete a preliminary review of the request to determine whether:


(1)  The individual is or was a covered person in the health benefit plan at the time the health care service or treatment was recommended or requested or, in the case of a retrospective review, was a covered person in the health benefit plan at the time the health care service or treatment was provided;


(2)  The recommended or requested health care service or treatment that is the subject of the adverse determination or final adverse determination:



(a)  Is a covered benefit under the covered person's health benefit plan except for the health carrier's determination that the service or treatment is experimental or investigational for a particular medical condition; and



(b)  Is not explicitly listed as an excluded benefit under the covered person's health benefit plan with the health carrier;


(3)  The covered person's treating physician has certified that one of the following situations is applicable:



(a)  Standard health care services or treatments have not been effective in improving the condition of the covered person;



(b)  Standard health care services or treatments are not medically appropriate for the covered person; or



(c)  There is no available standard health care service or treatment covered by the health carrier that is more beneficial than the recommended or requested health care service or treatment described in subdivision (4) of this section;


(4)  The covered person's treating physician:



(a)  Has recommended a health care service or treatment that the physician certifies, in writing, is likely to be more beneficial to the covered person, in the physician's opinion, than any available standard health care services or treatments; or



(b)  Who is a licensed, board certified or board eligible physician qualified to practice in the area of medicine appropriate to treat the covered person's condition, has certified in writing that scientifically valid studies using accepted protocols demonstrate that the health care service or treatment requested by the covered person that is the subject of the adverse determination or final adverse determination is likely to be more beneficial to the covered person than any available standard health care services or treatments;


(5)  The covered person has exhausted the health carrier's internal grievance process as set forth in SDCL 58-17I-1 to 58-17I-16, inclusive, unless the covered person is not required to exhaust the health carrier's internal grievance process pursuant to §§ 20:06:53:07 to 20:06:53:21, inclusive; and


(6)  The covered person has provided all the information and forms required by the director that are necessary to process an external review, including the release form provided under §§ 20:06:53:04 and 20:06:53:05.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:37.  Health carrier notification after preliminary review of request for experimental or investigational treatment reviews. Within one business day after completion of the preliminary review, the health carrier shall notify the director and the covered person and, if applicable, the covered person's authorized representative in writing whether the request is complete and whether the request is eligible for external review.


If the request is not complete, the health carrier shall inform, in writing, the director and the covered person and, if applicable, the covered person's authorized representative and include in the notice what information or materials are needed to make the request complete.


If the request is not eligible for external review, the health carrier shall inform the covered person, the covered person's authorized representative, if applicable, and the director in writing and include in the notice the reasons for its ineligibility.


The notice of initial determination provided under this section must include a statement informing the covered person and, if applicable, the covered person's authorized representative that a health carrier's initial determination that the external review request is ineligible for review may be appealed to the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:38.  Director's determination of request for experimental or investigational treatment reviews. The director may determine that a request is eligible for external review pursuant to § 20:06:53:36, notwithstanding a health carrier's initial determination that the request is ineligible and require that it be referred for external review. In making a determination under this section, the director's decision shall be made in accordance with the terms of the covered person's health benefit plan and is subject to all applicable provisions of this chapter.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:39.  Health carrier notification of eligibility for experimental or investigational treatment reviews. Whenever a request for external review is determined eligible for external review, the health carrier shall notify the director and the covered person and, if applicable, the covered person's authorized representative. Within one business day after the receipt of the notice from the health carrier that the external review request is eligible for external review pursuant to § 20:06:53:35 or this section, the director shall:


(1)  Assign an independent review organization to conduct the external review from the list of approved independent review organizations compiled and maintained by the director pursuant to §§ 20:06:53:55 and 20:06:53:56 and notify the health carrier of the name of the assigned independent review organization; and


(2)  Notify in writing the covered person and, if applicable, the covered person's authorized representative of the request's eligibility and acceptance for external review.


The director shall include in the notice provided to the covered person and, if applicable, the covered person's authorized representative a statement that the covered person or the covered person's authorized representative may submit in writing to the assigned independent review organization within five business days following the date of receipt of the notice provided pursuant to this section additional information that the independent review organization shall consider when conducting the external review. The independent review organization is not required to, but may, accept and consider additional information submitted after five business days.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:40.  Independent review organization experimental or investigational treatment reviews. Within one business day after the receipt of the notice of assignment to conduct the external review pursuant to § 20:06:53:39, the assigned independent review organization shall:


(1)  Select one or more clinical reviewers, as it determines is appropriate, pursuant to this section to conduct the external review; and


(2)  Based on the opinion of the clinical reviewer, or opinions if more than one clinical reviewer has been selected to conduct the external review, make a decision to uphold or reverse the adverse determination or final adverse determination.


In selecting clinical reviewers pursuant to this section, the assigned independent review organization shall select physicians or other health care professionals who meet the minimum qualifications described in §§ 20:06:53:57 to 20:06:53:62, inclusive, and, through clinical experience in the past three years, are experts in the treatment of the covered person's condition and knowledgeable about the recommended or requested health care service or treatment. Neither the covered person, the covered person's authorized representative, if applicable, nor the health carrier may choose or control the choice of the physicians or other health care professionals to be selected to conduct the external review.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:41.  Independent review organization clinical reviewer written opinion for experimental or investigational treatment review. In accordance with §§ 20:06:53:45 and 20:06:53:46, each clinical reviewer shall provide a written opinion to the assigned independent review organization on whether the recommended or requested health care service or treatment should be covered. In reaching an opinion, clinical reviewers are not bound by any decisions or conclusions reached during the health carrier's utilization review process as set forth in SDCL 58-17H-1 to 58-17H-49, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:42.  Records provided to independent review organization for experimental or investigational treatment reviews. Within five business days after the date of receipt of the notice provided pursuant to § 20:06:53:39, the health carrier or its designee utilization review organization shall provide to the assigned independent review organization, the documents and any information considered in making the adverse determination or the final adverse determination. Except as provided in this section, failure by the health carrier or its designee utilization review organization to provide the documents and information within the five day timeframe may not delay the conduct of the external review.


If the health carrier or its designee utilization review organization has failed to provide the documents and information within the time specified in this section, the assigned independent review organization may terminate the external review and make a decision to reverse the adverse determination or final adverse determination. Immediately upon making the decision under this section, the independent review organization shall notify the covered person, the covered person's authorized representative, if applicable, the health carrier, and the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:43.  Review of information by independent review organization for experimental or investigational treatment reviews. Each clinical reviewer selected pursuant to §§ 20:06:53:39 to 20:06:53:41, inclusive, shall review all of the information and documents received pursuant to § 20:06:53:42 and any other information submitted in writing by the covered person or the covered person's authorized representative pursuant to § 20:06:53:39. Upon receipt of any information submitted by the covered person or the covered person's authorized representative pursuant to § 20:06:53:39, within one business day after the receipt of the information, the assigned independent review organization shall forward the information to the health carrier.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:44.  Reconsideration by health carrier for experimental or investigational treatment reviews. Upon receipt of the information required to be forwarded pursuant to § 20:06:53:43, the health carrier may reconsider its adverse determination or final adverse determination that is the subject of the external review. Reconsideration by the health carrier of its adverse determination or final adverse determination pursuant to this section may not delay or terminate the external review. The external review may be terminated only if the health carrier decides, upon completion of its reconsideration, to reverse its adverse determination or final adverse determination and provide coverage or payment for the recommended or requested health care service or treatment that is the subject of the adverse determination or final adverse determination.


Immediately upon making the decision to reverse its adverse determination or final adverse determination, as provided in this section, the health carrier shall notify the covered person, the covered person's authorized representative, if applicable, the assigned independent review organization, and the director, in writing, of its decision.


The assigned independent review organization shall terminate the external review upon receipt of the notice from the health carrier's decision to reverse its adverse determination or final adverse determination.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:45.  Clinical review opinion for experimental or investigational treatment reviews. Except as provided in § 20:06:53:44, within 20 days after being selected in accordance with §§ 20:06:53:39 to 20:06:53:41, inclusive, to conduct the external review, each clinical reviewer shall provide an opinion to the assigned independent review organization pursuant to § 20:06:53:47 on whether the recommended or requested health care service or treatment should be covered. Except for an opinion provided pursuant to § 20:06:53:46, each clinical reviewer's opinion shall be in writing and include the following information:


(1)  A description of the covered person's medical condition;


(2)  A description of the indicators relevant to determining whether there is sufficient evidence to demonstrate that the recommended or requested health care service or treatment is more likely than not to be beneficial to the covered person than any available standard health care services or treatments and the adverse risks of the recommended or requested health care service or treatment would not be substantially increased over those of available standard health care services or treatments;


(3)  A description and analysis of any medical or scientific evidence, as that term is defined in subdivision 20:06:53:01(28), considered in reaching the opinion;


(4)  A description and analysis of any evidence-based standard, as that term is defined in subdivision 20:06:53:01(18); and


(5)  Information on whether the reviewer's rationale for the opinion is based on subsection 20:06:53:47(5)(a) or (b).


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, efffective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:46.  Expedited review opinions for experimental or investigational treatment reviews. For an expedited external review, each clinical reviewer shall provide an opinion orally or in writing to the assigned independent review organization as expeditiously as the covered person's medical condition or circumstances requires, but in no event more than five calendar days after being selected in accordance with §§ 20:06:53:39 to 20:06:53:41, inclusive. If the opinion provided pursuant to this section was not in writing, within 48 hours following the date the opinion was provided, the clinical reviewer shall provide written confirmation of the opinion to the assigned independent review organization and include the information as required under § 20:06:53:45.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:47.  Clinical review criteria for experimental or investigational treatment reviews. In addition to the documents and information provided pursuant to §§ 20:06:53:33 to 20:06:53:35, inclusive, or § 20:06:53:42, each clinical reviewer selected pursuant to §§ 20:06:53:39 to 20:06:53:41, inclusive, to the extent the information or documents are available and the reviewer considers appropriate, shall consider in reaching an opinion pursuant to §§ 20:06:53:45 and 20:06:53:46, the following:


(1)  The covered person's pertinent medical records;


(2)  The attending physician or health care professional's recommendation;


(3)  Consulting reports from appropriate health care professionals and other documents submitted by the health carrier, covered person, the covered person's authorized representative, or the covered person's treating physician or health care professional;


(4)  The terms of coverage under the covered person's health benefit plan with the health carrier to ensure that, but for the health carrier's determination that the recommended or requested health care service or treatment that is the subject of the opinion is experimental or investigational, the reviewer's opinion is not contrary to the terms of coverage under the covered person's health benefit plan with the health carrier; and


(5)  Whether:



(a)  The recommended or requested health care service or treatment has been approved by the federal Food and Drug Administration, if applicable, for the condition; or



(b)  Medical or scientific evidence or evidence-based standards demonstrate that the expected benefits of the recommended or requested health care service or treatment is more likely than not to be beneficial to the covered person than any available standard health care service or treatment and the adverse risks of the recommended or requested health care service or treatment would not be substantially increased over those of available standard health care services or treatments.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:48.  Independent review organization decision and notice for experimental or investigational treatment reviews. Except as provided in § 20:06:53:49, within 20 days after the date it receives the opinion of each clinical reviewer pursuant to § 20:06:53:47, the assigned independent review organization, in accordance with § 20:06:53:50, shall make a decision and provide written notice of the decision to the covered person, the covered person's authorized representative, the health carrier, and the director.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:49.  Expedited reviews upon receipt of clinical review opinion for experimental or investigational treatment reviews. For an expedited external review, within 48 hours after the date it receives the opinion of each clinical reviewer pursuant to § 20:06:53:47, the assigned independent review organization, in accordance with § 20:06:53:50, shall make a decision and provide notice of the decision orally or in writing to the persons listed in § 20:06:53:48.


If the notice provided under this section was not in writing, within 48 hours after the date of providing that notice, the assigned independent review organization shall provide written confirmation of the decision to the persons listed in § 20:06:53:48 and include the information set forth in § 20:06:53:51.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:50.  Decision by independent review organization for experimental or investigational treatment reviews. If a majority of the clinical reviewers recommend that the recommended or requested health care service or treatment should be covered, the independent review organization shall make a decision to reverse the health carrier's adverse determination or final adverse determination. If a majority of the clinical reviewers recommend that the recommended or requested health care service or treatment should not be covered, the independent review organization shall make a decision to uphold the health carrier's adverse determination or final adverse determination.


If the clinical reviewers are evenly split as to whether the recommended or requested health care service or treatment should be covered, the independent review organization shall obtain the opinion of an additional clinical reviewer in order for the independent review organization to make a decision based on the opinions of a majority of the clinical reviewers.


The additional clinical reviewer selected under this section shall use the same information to reach an opinion as the clinical reviewers who have already submitted their opinions pursuant to § 20:06:53:47. The selection of the additional clinical reviewer under this section does not extend the time within which the assigned independent review organization is required to make a decision based on the opinions of the clinical reviewers selected under §§ 20:06:53:39 to 20:06:53:41, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:51.  Notice of written decision by independent review organization for experimental or investigational treatment reviews. The independent review organization shall include in the notice provided pursuant to §§ 20:06:53:48 and 20:06:53:49:


(1)  A general description of the reason for the request for external review;


(2)  The written opinion of each clinical reviewer, including the recommendation of each clinical reviewer as to whether the recommended or requested health care service or treatment should be covered and the rationale for the reviewer's recommendation:


(3)  The date the independent review organization was assigned by the director to conduct the external review;


(4)  The date the external review was conducted;


(5)  The date of its decision;


(6)  The principal reason or reasons for its decision; and


(7)  The rationale for its decision.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:52.  Health carrier requirement upon notice of decision reversing adverse determination for experimental or investigational treatment reviews. Upon receipt of a notice of a decision pursuant to §§ 20:06:53:48 and 20:06:53:49 reversing the adverse determination or final adverse determination, the health carrier immediately shall approve coverage of the recommended or requested health care service or treatment that was the subject of the adverse determination or final adverse determination.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:53.  Criteria for assignment of independent review organization for experimental or investigational treatment reviews. The assignment by the director of an approved independent review organization to conduct an external review in accordance with §§ 20:06:53:33 to 20:06:53:54, inclusive, shall be done on a random basis among those approved independent review organizations qualified to conduct the particular external review based on the nature of the health care service that is the subject of the adverse determination or final adverse determination and other circumstances, including conflict of interest concerns pursuant to § 20:06:53:60.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:54.  Binding nature of external review decision. An external review decision is binding on the health carrier except to the extent the health carrier has other remedies available under applicable state law. An external review decision is binding on the covered person except to the extent the covered person has other remedies available under applicable federal or state law.


A covered person or the covered person's authorized representative may not file a subsequent request for external review involving the same adverse determination or final adverse determination for which the covered person has already received an external review decision pursuant to this chapter.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:55.  Approval of independent review organizations. The director shall approve independent review organizations eligible to be assigned to conduct external reviews pursuant to this chapter. In order to be eligible for approval by the director under this section to conduct external reviews pursuant to this chapter an independent review organization, except as otherwise provided in §§ 20:06:53:55 and 20:06:53:56, shall be accredited by a nationally recognized private accrediting entity that the director has determined has independent review organization accreditation standards that are equivalent to or exceed the minimum qualifications for independent review organizations established pursuant to §§ 20:06:53:57 to 20:06:53:62, inclusive; and


Any independent review organization wishing to be approved to conduct external reviews pursuant to this chapter shall submit an application form as prescribed by the director and include with the form all documentation and information necessary for the director to determine if the independent review organization satisfies the minimum qualifications established pursuant to §§ 20:06:53:57 to 20:06:53:62, inclusive.


The director may approve independent review organizations that are not accredited by a nationally recognized private accrediting entity if there are no acceptable nationally recognized private accrediting entities providing independent review organization accreditation.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:56.  Continuation of approval for independent review organizations. An approval is effective for two years, unless the director determines before its expiration that the independent review organization is not satisfying the minimum qualifications established pursuant to §§ 20:06:53:57 to 20:06:53:62, inclusive.


Whenever the director determines that an independent review organization has lost its accreditation or no longer satisfies the minimum requirements established pursuant to §§ 20:06:53:57 to 20:06:53:62, inclusive, the director shall terminate the approval of the independent review organization and remove the independent review organization from the list of independent review organizations approved to conduct external reviews pursuant to this chapter that is maintained by the director pursuant to § 20:06:53:62.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:57.  Minimum qualifications for independent review organizations. To be approved under §§ 20:06:53:55 and 20:06:53:56 to conduct external reviews, an independent review organization shall have and maintain written policies and procedures that govern all aspects of both the standard external review process and the expedited external review process set forth in this chapter. The policies and procedures shall include, at a minimum:


(1)  A quality assurance mechanism in place that:



(a)  Ensures that external reviews are conducted within the specified timeframes and required notices are provided in a timely manner;



(b)  Ensures the selection of qualified and impartial clinical reviewers to conduct external reviews on behalf of the independent review organization and suitable matching of reviewers to specific cases and that the independent review organization employs or contracts with an adequate number of clinical reviewers to meet this objective;



(c)  Ensures the confidentiality of medical and treatment records and clinical review criteria; and



(d)  Ensures that any person employed by or under contract with the independent review organization adheres to the requirements of this chapter;


(2)  A toll-free telephone service to receive information on a 24-hour-day, 7-day-a-week basis related to external reviews that is capable of accepting, recording, or providing appropriate instruction to incoming telephone callers during other than normal business hours; and


(3)  An agreement to maintain and provide to the director the information set out in §§  20:06:53:64 and 20:06:53:65.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:58.  Requirements for clinical reviewers. All clinical reviewers assigned by an independent review organization to conduct external reviews shall be physicians or other appropriate health care providers who meet the following minimum qualifications:


(1)  Be an expert in the treatment of the covered person's medical condition that is the subject of the external review;


(2)  Be knowledgeable about the recommended health care service or treatment through recent or current actual clinical experience treating patients with the same or similar medical condition of the covered person;


(3)  Hold a non-restricted license in a state of the United States and, for physicians, a current certification by a recognized American medical specialty board in the area or areas appropriate to the subject of the external review; and


(4)  Have no history of disciplinary actions or sanctions, including loss of staff privileges or participation restrictions, that have been taken or are pending by any hospital, governmental agency or unit, or regulatory body that raise a substantial question as to the clinical reviewer's physical, mental, or professional competence or moral character.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:59.  Subsidiaries of or ownership in independent review organizations. In addition to the requirements set forth in § 20:06:53:57, an independent review organization may not own or control, be a subsidiary of, or in any way be owned or controlled by, or exercise control with, a health benefit plan, a national, state, or local trade association of health benefit plans, or a national, state, or local trade association of health care providers.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:60.  Independence of clinical reviewers. In addition to the requirements set forth in §§ 20:06:53:57, 20:06:53:58, and 20:06:53:59, to be approved pursuant to §§ 20:06:52:55 and 20:06:53:56 to conduct an external review of a specified case, neither the independent review organization selected to conduct the external review nor any clinical reviewer assigned by the independent organization to conduct the external review may have a material professional, familial, or financial conflict of interest with any of the following;


(1)  The health carrier that is the subject of the external review;


(2)  The covered person whose treatment is the subject of the external review or the covered person's authorized representative;


(3)  Any officer, director, or management employee of the health carrier that is the subject of the external review;


(4)  The health care provider or the health care provider's medical group or independent practice association recommending the health care service or treatment that is the subject of the external review;


(5)  The facility at which the recommended health care service or treatment would be provided; or


(6)  The developer or manufacturer of the principal drug, device, procedure, or other therapy being recommended for the covered person whose treatment is the subject of the external review.


In determining whether an independent review organization or a clinical reviewer of the independent review organization has a material professional, familial, or financial conflict of interest for purposes of this section, the director shall take into consideration situations where the independent review organization to be assigned to conduct an external review of a specified case or a clinical reviewer to be assigned by the independent review organization to conduct an external review of a specified case may have an apparent professional, familial, or financial relationship or connection with a person described in this section, but that the characteristics of that relationship or connection are such that they are not a material professional, familial, or financial conflict of interest that results in the disapproval of the independent review organization or the clinical reviewer from conducting the external review.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:61.  Nationally accredited independent review organizations. An independent review organization that is accredited by a nationally recognized private accrediting entity that has independent review accreditation standards that the director has determined are equivalent to or exceed the minimum qualifications of this section shall be presumed in compliance with this section to be eligible for approval under §§ 20:06:53:55 and 20:06:53:56.


The director shall initially review and periodically review the independent review organization accreditation standards of a nationally recognized private accrediting entity to determine whether the entity's standards are, and continue to be, equivalent to or exceed the minimum qualifications established under this section. The director may accept a review conducted by the NAIC for the purpose of the determination under this section.


Upon request, a nationally recognized private accrediting entity shall make its current independent review organization accreditation standards available to the director or the NAIC in order for the director to determine if the entity's standards are equivalent to or exceed the minimum qualifications established under this section. The director may exclude any private accrediting entity that is not reviewed by the NAIC.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:62.  Unbiased independent review organization. An independent review organization must be unbiased. An independent review organization shall establish and maintain written procedures to ensure that it is unbiased in addition to any other procedures required pursuant to §§ 20:06:53:57 to 20:06:53:62, inclusive.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:63. Hold harmless for independent review organizations. No independent review organization or clinical reviewer working on behalf of an independent review organization or an employee, agent, or contractor of an independent review organization is liable in damages to any person for any opinions rendered or acts or omissions performed within the scope of the organization's or person's duties under the law during or upon completion of an external review conducted pursuant to this chapter, unless the opinion was rendered or act or omission performed in bad faith or involved gross negligence.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:64.  External review reporting requirements. An independent review organization assigned pursuant to §§ 20:06:53:12 to 20:06:53:32, inclusive, to conduct an external review shall maintain written records in the aggregate by state and by health carrier on all requests for external review for which it conducted an external review during a calendar year and, upon request, submit a report to the director, as required under this section. The report must be in the format of Appendix C.


Each independent review organization required to maintain written records on all requests for external review pursuant to this section for which it was assigned to conduct an external review shall submit to the director, upon request, a report in the format specified by the director. The report shall include in the aggregate by state, and for each health carrier, the following:


(1)  The total number of requests for external review;


(2)  The number of requests for external review resolved and, of those resolved, the number resolved upholding the adverse determination or final adverse determination and the number resolved reversing the adverse determination or final adverse determination;


(3)  The average length of time for resolution;


(4)  A summary of the types of coverages or cases for which an external review was sought, as provided in the format required by the director; and


(5)  The number of external reviews pursuant to § 20:06:53:19 that were terminated as the result of a reconsideration by the health carrier of its adverse determination or final adverse determination after the receipt of additional information from the covered person or the covered person's authorized representative.


The director may request additional information to be included within the report or to be provided at an alternate date that relates to the independent review organization's compliance with this chapter.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:65.  Independent review organization and health carrier recordkeeping. The independent review organization shall retain the written records required pursuant to § 20:06:53:64 for at least three years.


Each health carrier shall maintain written records in the aggregate, by state and for each type of health benefit plan offered by the health carrier, on all requests for external review that the health carrier receives notice of from the director pursuant to this chapter. Each health carrier required to maintain written records on all requests for external review pursuant to this section shall submit to the director, upon request, a report in the format of Appendix D. The report shall include in the aggregate, by state, and by type of health benefit plan the following information:


(1)  The total number of requests for external review; and


(2)  From the total number of requests for external review reported under subdivision (1) of this section, the number of requests determined eligible for a full external review.


The director may request additional information to be included within the report or to be provided at an alternate date that relates to the health carrier's compliance with this chapter.


The health carrier shall retain the written records required pursuant to this section for at least three years.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:66.  Funding of external review. The health carrier against which a request for any review subject to this chapter is filed shall pay the cost of the independent review organization for conducting the external review. The covered person must pay a filing fee for each request for a review of $25 to the health carrier. The filing fee must accompany the request for external review to the director. The filing fees for a covered person may not exceed $75 for any single plan year. The filing fee is waived if the director determines that the filing fee would impose an undue financial hardship. The filing fee must be refunded if the adverse determination is reversed through external review or the request is determined ineligible for an external review.

Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011; 38 SDR 102, effective December 7, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:67.  Disclosure requirements. Each health carrier shall include a description of the external review procedures in or attached to the policy, certificate, membership booklet, outline of coverage, or other evidence of coverage it provides to covered persons. The description shall be in a format prescribed by the director. The description shall include a statement that informs the covered person of the right of the covered person to file a request for an external review of an adverse determination or final adverse determination with the director. The statement may explain that external review is available when the adverse determination or final adverse determination involves an issue of medical necessity, appropriateness, health care setting, level of care, or effectiveness. The statement shall include the telephone number and address of the director. The statement shall inform the covered person that, when filing a request for an external review, the covered person is required to authorize the release of any medical records of the covered person that may be required to be reviewed for the purpose of reaching a decision on the external review.


Source: 37 SDR 48, effective September 22, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-17H-49, 58-17I-16, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


Commission Note: The provisions of this chapter are effective for plan years beginning after September 22, 2010.


20:06:53:68.  Adverse benefit determination -- Defined. For purposes of §§ 20:06:53:68 to 20:06:53:77, inclusive, an adverse benefit determination is defined in SDCL 58-17H-1(1).

Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010; 37 SDR 241, effective July 1, 2011.

General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-17H-1, 58-18-79.


20:06:53:69.  Urgent care requests -- Timely notification of determination -- Initial benefit determination. For an urgent care request in the context of an initial benefit determination, unless the covered person or the covered person's authorized representative has failed to provide sufficient information for the health carrier to determine whether, or to what extent, the benefits requested are covered benefits or payable under the health carrier's health benefit plan, the health carrier shall notify the covered person or, if applicable, the covered person's authorized representative of the health carrier's determination with respect to the request, whether or not the benefit determination is an adverse determination, as soon as possible, taking into account the medical condition of the covered person, but in no event later than twenty-four hours after the date of the receipt of the request by the health carrier.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-17C-72, 58-18-79.


20:06:53:70.  Additional evidence. The plan or issuer must provide the claimant, free of charge, with any new or additional evidence considered, relied upon, or generated by the plan or issuer or at the direction of the plan or issuer in connection with the claim. Such evidence must be provided as soon as possible and sufficiently in advance of the date on which the notice of adverse benefit determination on review is required to be provided to give the claimant a reasonable opportunity to respond prior to that date. Additionally, before the plan or issuer can issue an adverse benefit determination on review based on a new or additional rationale, the claimant must be provided, free of charge, with the rationale. The rationale must be provided as soon as possible and sufficiently in advance of the date on which the notice of adverse benefit determination on review is required to be provided to give the claimant a reasonable opportunity to respond prior to that date.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:71.  Avoiding conflicts of interest. The plan or issuer must ensure that all claims and appeals are adjudicated in a manner designed to ensure the independence and impartiality of the persons involved in making the decision. Therefore, any decision regarding hiring, compensation, termination, promotion, or any other similar matter with respect to any individual may not be made based upon the likelihood that the individual will support a denial of benefits. A plan or issuer may not provide bonuses based on the number of denials made by a claims adjudicator. Similarly, a plan or issuer may not contract with a medical expert based on the expert's reputation for outcomes in contested cases, rather than based on the expert's professional qualifications.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:72.  Notice to enrollee. A plan or issuer shall provide notice to enrollees, in a culturally and linguistically appropriate manner, if ten percent or more of the population residing in the claimants county are literate only in the same non-English language, as determined based on American Community Survey data published by United States Census Bureau.

Plans and issuers must provide notice in accordance with SDCL 58-17H-32 and 58-17H-48. Insurers may comply with the notice requirements required in SDCL 58-17H-32 and 58-17H-48 by providing notification of the right to request and receive diagnoses and treatment codes and their meanings in all notices of adverse benefit determinations and final adverse benefit determinations.

Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010; 37 SDR 241, effective July 1, 2011; 38 SDR 59, effective October 19, 2011.

General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-17H-48, 58-18-79.


Reference: American Community Survey data published by United States Census Bureau. www.census.gov.


20:06:53:73.  Failure to comply with internal claims and appeal process. If a plan or issuer fails to strictly adhere to all the requirements of the internal claims and appeals process with respect to a claim, the claimant is deemed to have exhausted the internal claims and appeals process, regardless of whether the plan or issuer asserts that it substantially complied with these requirements. Upon the failure to strictly adhere to the requirements of the internal claims and appeals process, the claimant may initiate an external review and pursue any available remedies under applicable law, such as judicial review.


The claimant is entitled upon written request to an explanation of the plan's or issuer's basis for asserting that it meets this standard. If the external review or the court rejects the claimant's request for immediate review on the basis that the plan met this standard, the claimant has the right to resubmit and pursue the internal appeal under SDCL 58-17I-7.

Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010; 38 SDR 59, effective October 19, 2011.

General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:74.  Continued coverage and ongoing treatment. A plan and issuer must provide continued coverage pending the outcome of an internal appeal of a concurrent review. A plan or issuer may not reduce or terminate an ongoing course of treatment without providing advance notice and an opportunity for advance review.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:75.  One level of internal appeals. A health insurance issuer offering individual health insurance coverage may only have one level of internal appeals. A claimant may seek either external review or judicial review immediately after an adverse benefit determination is upheld in the first level of the internal appeals process.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:76.  Record keeping. Each health insurance issuer offering individual health insurance coverage shall maintain records of all claims and notices associated with its internal claims and appeals processes. The records must be maintained for at least six years. An issuer must make such records available to the director for examination upon request. Any request for a first level review of a grievance involving an adverse benefit determination and any request for a voluntary review of a grievance involving an adverse benefit determination must be included in the health carrier's grievance register, which must be maintained in a reasonably clear and accessible manner and must contain, at a minimum, the following:


(1)  A general description of the reason for the grievance;


(2)  The date received;


(3)  The date of each review or, if applicable, review meeting;


(4)  Resolution at each level of the grievance, if applicable;


(5)  Date of resolution at each level, if applicable; and


(6)  Name of the covered person for whom the grievance was filed.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:53:77.  Applicability. Nothing in §§ 20:06:53:68 to 20:06:53:76, inclusive, applies to grandfathered plans pursuant to 26 C.F.R. 54.9815-2719T, 29 C.F.R. 2590.715-27109, or 45 C.F.R. 147.36. Sections 20:06:53:68 to 20:06:53:76, inclusive, apply to any plan of individual health coverage, including any health benefit plans subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, that is not an excepted benefit pursuant to SDCL subdivision 58-17-69(13). Sections 20:06:53:68 to 20:06:53:74, inclusive, apply to any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42. This chapter does not apply to self-funded plans preempted from state regulation pursuant to the Employee Retirement Income Security Act of 1974.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-51.1, 58-18-79.


20:06:53:78.  Strictly adhere -- Defined. For purposes of §§ 20:06:53:68 to 20:06:53:77 minor non-prejudicial errors attributable to good cause or matters beyond the plan or issuer's control in the context of ongoing good faith exchange of information and not evidence of pattern or practice of non-compliance with the internal claims and appeal process meet the strict adherence requirements of the internal claims and appeal process.


Source: 38 SDR 59, effective October 19, 2011.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.

20:06:53:79.  Written explanation of violation. A covered person may request a written explanation of the violation from the health carrier. The health carrier shall provide the written explanation within ten days of receiving the request. The written explanation shall include a specific description of its bases, if any, for asserting that the violation does not deem the provisions of SDCL 58-17I-1 to 58-17I-16 have been exhausted.

Source: 38 SDR 59, effective October 19, 2011.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:53:80.  Procedure when immediate review request denied. If an independent reviewer or a court of competent jurisdiction rejects the grievance involving an adverse determination for immediate review on the basis that the health carrier met the requirements of the exception provided in § 20:06:53:78 the covered person has the right to resubmit and pursue a review of the grievance under SDCL 58-17I-1 to 58-17I-16. Within a reasonable time, after the independent reviewer or the court rejects the grievance involving an adverse determination for immediate review, but not exceeding ten days, the health carrier shall provide to the covered person or, if applicable, the covered person's authorized representative notice of the opportunity to resubmit and, as appropriate, pursue a review of the grievance under SDCL 58-17I-1 to 58-17I-16.

For purposes of calculating the time period for re-filing the benefit request or claim under this subparagraph, the time period shall begin to run upon the covered person's or, if applicable, the covered person's authorized representative receipt of the notice of opportunity to resubmit.

Source: 38 SDR 59, effective October 19, 2011.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.
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Appendix A -- Model Notice of Appeal Rights

NOTICE OF APPEAL RIGHTS

You have a right to appeal any decision we make that denies payment on your claim or your request for coverage of a health care service or treatment.

You may request more explanation when your claim or request for coverage of a health care service or treatment is denied or the health care service or treatment you received was not fully covered. Contact1 us when you:
●
Do not understand the reason for the denial;

●
Do not understand why the health care service or treatment was not fully covered;

●
Do not understand why a request for coverage of a health care service or treatment was denied;

●
Cannot find the applicable provision in your Benefit Plan Document;

●
Want a copy (free of charge) of the guidelines, criteria, or clinical rationale that we used to make our decision; or

●
Disagree with the denial or the amount not covered and you want to appeal.

If your claim was denied due to missing or incomplete information, you or your health care provider may resubmit the claim to us with the necessary information to complete the claim.

Appeals:  All appeals for claim denials (or any decision that does not cover expenses you believe should have been covered) must be sent to [insert address of where appeals should be sent to the health carrier] within 180 days of the date you receive our denial.
 We will provide a full and fair review of your claim by individuals associated with us, but who were not involved in making the initial denial of your claim. You may provide us with additional information that relates to your claim and you may request copies of information that we have that pertains to your claims. We will notify you of our decision in writing within 60 days of receiving your appeal.
 If you do not receive our decision within 60 days of receiving your appeal3, you may be entitled to file a request for external review.

External Review4:  If we have denied your request for the provision of or payment for a health care service or course of treatment, you may have a right to have our decision reviewed by independent health care professionals who have no association with us. If our decision involved making a judgment as to the medical necessity, appropriateness, health care setting, level of care, or effectiveness of the health care service or treatment you requested, you may submit a request for external review within four months after receipt of this notice to the Division of Insurance, 445 E. Capitol Avenue, Pierre, South Dakota 57501. For standard external review, a decision will be made within 45 days of receiving your request. If you have a medical condition that would seriously jeopardize your life or health or would jeopardize your ability to regain maximum 
function if treatment is delayed, you may be entitled to request an expedited external review of our denial. If our denial to provide or pay for health care service or course of treatment is based on a determination that the service or treatment is experimental or investigation, you also may be entitled to file a request for external review of our denial. For details, please review your Benefit Plan Document, contact us, or contact your state insurance department.1
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Source: 37 SDR 48, effective September 22, 2010.

Appendix B - Model External Review Request Form

This EXTERNAL REVIEW REQUEST FORM must be filed with the Division of Insurance within FOUR MONTHS after receipt from your insurer of a denial of payment on a claim or request for coverage of a health care service or treatment.

EXTERNAL REVIEW REQUEST FORM

APPLICANT NAME  _______________________________   □ Covered person/Patient   □ Provider □ Authorized Representative

COVERED PERSON/PATIENT INFORMATION

Covered Person Name: ________________________________

Patient Name: _______________________________________

Address: ________________________________________________________________________

__________________________________________________________________________________

________________________________________________________________________________

Covered Person Phone #: Home (_____)_________________

Work: (_____)_____________________________________

INSURANCE INFORMATION

Insurer/HMO Name

_______________________________________________________________________________

Covered Person Insurance

ID#:____________________________________________________________________________

Insurance Claim/Reference

#:______________________________________________________________________________

Insurer/HMO Mailing Address:

________________________________________________________________________________

_______________________________________________________________________________

_______________________________________________________________________________

Insurer Telephone #:

(_____)_________________________________________________________________________

EMPLOYER INFORMATION

Employer's Name:

_______________________________________________________________________________

Employer's Phone #:

(_____)_________________________________________________________________________

Is the health coverage you have through your employer a self-funded plan? ______. If you are not certain please check with your employer. Most self-funded plans are not eligible for external review. However, some self-funded plans may voluntarily provide external review, but may have different procedures. You should check with your employer.

HEALTH CARE PROVIDER INFORMATION

Treating Physician/Health Care Provider:

__________________________________________________________________________________

Address:___________________________________________________________________________

__________________________________________________________________________________

________________________________________________________________________________

Contact Person: _______________________________

Phone: (     )  _________________________________

Medical Record #: _____________________________

REASON FOR HEALTH CARRIER DENIAL (Please check one)

□    The health care service or treatment is not medically necessary.

□    The health care service or treatment is experimental or investigational.

SUMMARY OF EXTERNAL REVIEW REQUEST (Enter a brief description of the claim, the request for health care service or treatment that was denied, and/or attach a copy of the denial from your health carrier)*

________________________________________________________________________________________________________________________________________________________________________________________________________

*You may also describe in your own words the health care service or treatment in dispute and why you are appealing this denial using the attached pages below.

EXPEDITED REVIEW

If you need a fast decision, you may request that your external appeal be handled on an expedited basis. To complete this request, your treating health care provider must fill out the attached form stating that a delay would seriously jeopardize the life or health of the patient or would jeopardize the patient's ability to regain maximum function.

Is this a request for an expedited appeal?       Yes ______      No _______

SIGNATURE AND RELEASE OF MEDICAL RECORDS

To appeal your health carrier's denial, you must sign and date this external review request form and consent to the release of medical records.

I, _______________________, hereby request an external appeal. I attest that the information provided in this application is true and accurate to the best of my knowledge. I authorize my insurance company and my health care providers to release all relevant medical or treatment records to the independent review organization and the South Dakota Division of Insurance. I understand that the independent review organization and the South Dakota Division of Insurance will use this information to make a determination on my external appeal and that the information will be kept confidential and not be released to anyone else. This release is valid for one year.

_______________________________________________                               ____________________

Signature of Covered Person (or legal representative)*                                                Date

*(Parent, Guardian, Conservator or Other - Please Specify)

APPOINTMENT OF AUTHORIZED REPRESENTATIVE                               

(Fill out this section only if someone else will be representing you in this appeal.)

You can represent yourself, or you may ask another person, including your treating health care provider, to act as your authorized representative. You may revoke this authorization at any time.

I hereby authorize ____________________________________ to pursue my appeal on my behalf.

________________________________________________                       ______________

Signature of Covered Person (or legal representative)*                                 Date

*(Parent, Guardian, Conservator or Other - Please Specify)

Address of Authorized Representative:

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

Phone #.

Daytime       (_____)___________________

Evening       (_____)___________________

_______________________________________________________________________________

HEALTH CARE SERVICE OR TREATMENT DECISION IN DISPUTE

DESCRIBE IN YOUR OWN WORDS THE DISAGREEMENT WITH YOUR HEALTH CARRIER. INDICATE CLEARLY THE SERVICE(S) BEING DENIED AND THE SPECIFIC DATE(S) BEING DENIED. EXPLAIN WHY YOU DISAGREE. ATTACH ADDITIONAL PAGES IF NECESSARY AND INCLUDE AVAILABLE PERTINENT MEDICAL RECORDS, ANY INFORMATION YOU RECEIVED FROM YOUR HEALTH CARRIER CONCERNING THE DENIAL, ANY PERTINENT PEER LITERATURE OR CLINICAL STUDIES, AND ANY ADDITIONAL INFORMATION FROM YOUR PHYSICIAN/HEALTH CARE PROVIDER THAT YOU WANT THE INDEPENDENT REVIEW ORGANIZATION REVIEWER TO CONSIDER.

__________________________________________________________________________________

WHAT TO SEND AND WHERE TO SEND IT

PLEASE CHECK BELOW (NOTE: YOUR REQUEST WILL NOT BE ACCEPTED FOR FULL REVIEW UNLESS ALL FOUR ITEMS BELOW ARE INCLUDED*)

1.   □   YES, I have included this completed application form signed and dated;

2.   □   YES, I have included a photocopy of my insurance identification card or other evidence showing that I am insured by the health insurance company named in this application;

3.    □  YES**, I have enclosed the letter from my health carrier or utilization review company that states:



(a)  Their decision is final and that I have exhausted all internal review procedures; or



(b)  They have waived the requirement to exhaust all of the health carrier's internal review procedures.

**You may make a request for external review without exhausting all internal review procedures under certain circumstances. You should contact the Division of Insurance, 445 E. Capitol Avenue, Pierre, SD 57501.

4.   □   YES, I have included a copy of my certificate of coverage or my insurance policy benefit booklet, which lists the benefits under my health benefit plan.

*Call the Division of Insurance at 605.773.3563 if you need help in completing this application or if you do not have one or more of the above items and would like information on alternative ways to complete your request for external review.

If you are requesting a standard external review, send all paperwork to:

South Dakota Division of Insurance

445 E Capitol Avenue

Pierre, SD 57501

If you are requesting an expedited external review, call the Division of Insurance before sending your paperwork, and you will receive instructions on the quickest way to submit the application and supporting information.

CERTIFICATON OF TREATING HEALTH CARE PROVIDER

FOR EXPEDITED CONSIDERATION OF A PATIENT'S EXTERNAL REVIEW

APPEAL

NOTE TO THE TREATING HEALTH CARE PROVIDER

Patients can request an external review when a health center has denied a health care service or course of treatment on the basis of a utilization review determination that the requested health care service or course of treatment does not meet the health carrier's requirements for medical necessity, appropriateness, health care setting, level of care, or effectiveness of the health care service or treatment you requested. The South Dakota Division of Insurance oversees external appeals. The standard external review process can take up to 45 days from the date the patient's request for external review is received by our division. Expedited external review is available only if the patient's treating health care provider certifies that adherence to the timeframe for the standard external review would seriously jeopardize the life or health of the covered person or would jeopardize the covered person's ability to regain maximum function. An expedited external review must be completed within 72 hours. This form is for the purpose of providing the certification necessary to trigger expedited review.

GENERAL INFORMATION

Name of Treating Health Care Provider:

__________________________________________________________________________________

Mailing Address:

__________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________

Phone Number: (_____)_______________________

Fax Number:     (_____)_______________________

Licensure and Area of Clinical Specialty:

_________________________________________________________________________________

________________________________________________________________________________

Name of Patient:

__________________________________________________________________________________

Patient's Insurer Member ID#:

__________________________________________________________________________________

CERTIFICATION

I hereby certify that: I am a treating health care provider for

_________________________________________________

(hereafter referred to as "the patient"); that adherence to the timeframe of conducting a standard external review of the patient's appeal would, in my professional judgment, seriously jeopardize the life or health of the patient or would jeopardize the patient's ability to regain maximum function; and that, for this reason, the patient's appeal of the denial by the patient's health carrier of the requested health care service or course of treatment should be processed on an expedited basis.

___________________________________________

Treating Health Care Provider's Name (Please Print)

___________________________________________



_________________

Signature














Date

PHYSICIAN CERTIFICATION

EXPERIMENTAL/INVESTIGATIONAL DENIALS

(To Be Completed by Treating Physician)

I hereby certify that I am the treating physician for ______________________ (insured's name) and that I have requested the authorization for a drug, device, procedure, or therapy denied for coverage due to the insurance company's determination that the proposed therapy is experimental and/or investigational. I understand that in order for the covered person to obtain the right to an external review of this denial, as treating physician I must certify that the insured's medical condition meets certain requirements:

In my medical opinion as the Insured's treating physician, I hereby certify to the following:

(Please check all that apply) (NOTE: Requirements #1 - #3 below must all apply for the covered person to qualify for an external review).

□  1)  The covered person has a terminal medical condition, life threatening condition, or a seriously debilitating condition.

□  2) The covered person has a condition that qualifies under one or more of the following:


[please indicate which description(s) apply]:

□
Standard health care services or treatments have not been effective in improving the covered person's condition;

□
Standard health care services or treatments are not medically appropriate for the covered person; or

□
There is no available standard health care service or treatment covered by the health carrier that is more beneficial than the requested or recommended health care service or treatment.

□  3) The health care service or treatment I have recommended and which has been denied, in my medical opinion, is likely to be more beneficial to the covered person than any available standard health care services or treatments.

□  4) The health care service or treatment recommended would be significantly less effective if not promptly initiated.

Explain:_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

□  5) It is my medical opinion based on scientifically valid studies using accepted protocols that the health care service or treatment requested by the covered person and which has been denied is likely to be more beneficial to the covered person than any available standard health care services or treatments.

Explain: 

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Please provide a description of the recommended or requested health care service or treatment that is the subject of the denial. (Attach additional sheets as necessary)

____________________________________________________________________________________________________________________________________________________________________

________________________________________________________________________________
__________________________________________________________________________________

Physician's Signature













Date
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Appendix C - Independent Review Organization External Review Annual Report Form

South Dakota Division of Insurance

Independent Review Organization External Review Annual Report Form

	External Review Annual Summary for 20________


	Due on [________] for previous calendar year.



	Each independent review organization (IRO) shall submit an annual report with information for each health carrier in the aggregate on external reviews performed in South Dakota only.

	

	1.   IRO name:
	
	Filing

Date:
	

	2.   IRO License/

       Certification no.:
	

	3.   IRO address:


	

	      City, State, Zip:


	

	4.   IRO Web site:

	

	5.   Name, email address, phone and fax number of the person completing this form:

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

	6.  Name and title of the person responsible for regulatory compliance and quality of

     external reviews:

	Name:
	_______________________
	Title:
	_______________________

	7.   Total number of requests for external review

       received from South Dakota Division of

       Insurance during the reporting period:
	                  _____________________

	8.   Number of standard

      external reviews.
	
	

	9.   Average number of days IRO required

      to reach a final decision in standard

      reviews:
	
	

	10. Number of expedited reviews

      completed to a final decision:
	
	

	11. Average number of days IRO required to reach a final

      decision in expedited reviews:
	_____________________

	12. Number of medical necessity reviews decided in favor

      of the health carrier:
	_____________________


	Briefly list procedures

denied:
	________________________________________________________________________________________________________

	13. Number of medical necessity reviews decided in favor of

      the covered person:
	_____________________

	Briefly list procedures 

approved:
	____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________



	14. Number of experimental/investigational reviews decided in favor

      of the health carrier:
	_______________

	Briefly list procedures denied:
	____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________



	15. Number of experimental/investigational reviews decided in favor

      of the covered person:
	_______________

	Briefly list procedures

approved:
	____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________

____________________________________________________



	16. Number of reviews terminated as the result of a

      reconsideration by the health carrier:
	_________________

	17. Number of reviews terminated by the covered

      person:
	_________________

	18. Number of reviews declined due to 

      possible conflict with:
	

	Health carrier
	__________
	Covered person
	__________
	Health care

provider
	__________

	Describe possible conflicts(s) of

interest:
	______________________________________________

______________________________________________

	19. Number of reviews declined due to other reasons not reflected

      in Question 18:
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Appendix D - Model Health Carrier External Review Annual Report Form

Health Carrier External Review Division of Insurance Annual Report Form

	External Review Annual Summary for 20_____

	

	Due on ___________for previous calendar

year.
	

	Each health carrier shall submit an annual report with information in the aggregate by state and by type of health benefit plan.

	

	1.  Health carrier name:
	
	Filing Date:
	

	2.  Health carrier

     address:
	

	     City, State, ZIP:


	

	3.  Health carrier Web

     site:
	

	4.  Name, email address, phone and fax number of the person completing this form:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________



	5.  Total number of external review requests received from the South Dakota Division

     of Insurance during the reporting period:
	_______

	6.  From the total number of external review requests provided in Question 5, the 

     number of requests determined eligible for a full external review:
	_______


CHAPTER 20:06:54

PREVENTIVE SERVICES

Section

20:06:54:01

Coverage for preventive items and services.

20:06:54:02

Coverage for office visits in conjunction with preventive items and services.

20:06:54:03

Preventive items and services with out-of-network providers.

20:06:54:04

Reasonable medical management allowed.

20:06:54:05

Additional services not prohibited.

20:06:54:06

Applicability.

Appendix A
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20:06:54:01.  Coverage for preventive items and services. A group health plan, or a health insurance issuer offering group or individual health insurance coverage, shall provide coverage for all of the following items and services, and may not impose any cost-sharing requirements such as a copayment, coinsurance, or deductible with respect to the following items or services:


(1)  Evidence-based items or services that have in effect a rating of A or B in the recommendations of the United States Preventive Services Task Force as of September 23, 2010, and as appearing in Appendix A with respect to the individual involved;


(2)  Immunizations for routine use in children, adolescents, and adults that have in effect a recommendation from the Advisory Committee on Immunization Practices of the Centers for Disease Control and Prevention with respect to the individual involved. For this purpose, a recommendation from the Advisory Committee on Immunization Practices of the Centers for Disease Control and Prevention is considered in effect after it has been adopted by the Director of the Centers for Disease Control and Prevention, and a recommendation is considered to be for routine use if it is listed on the Immunization Schedules of the Centers for Disease Control and Prevention;


(3)  With respect to infants, children, and adolescents, evidence-informed preventive care and screenings provided for in comprehensive guidelines supported by the Health Resources and Services Administration; and


(4)  With respect to women, to the extent not described in subdivision 20:06:54:01(1), evidence-informed preventive care and screenings provided for in comprehensive guidelines supported by the Health Resources and Services Administration.


A health carrier shall at least annually at the beginning of each new plan year or policy year, whichever is applicable, revise the preventive services covered under its health insurance policies pursuant to this section consistent with the recommendations of the United States Preventive Services Task Force, the Advisory Committee on Immunization Practices of the Centers for Disease Control and Prevention and the guidelines with respect to infants, children, adolescents, and women, evidenced-based preventive care and screenings by the Health Resources and Services Administration in effect at the time.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-1.1, 58-17-1.2, 58-17-62, 58-17-87, 58-17-98, 58-18-36, 58-18-41, 58-18-79, 58-18-80, 58-18-83.


Reference: The Guide to Clinical Preventive Services, 2009. Recommendation of the U.S. Preventive Services Task Force. Copies can be obtained by contacting the Agency for Healthcare Research and Quality Publications Clearinghouse, on a single copy basis. Mail AHRQ Publications Clearinghouse, P.O. Box 8547, Silver Spring, MD 20907-8547. Online: http://www.ahrq.gov/clinic/pocketgd09/pocketgd09.pdf. Telephone: 800-358-9295, E-mail: ahrqpubs@ahrq.hhs.gov.


20:06:54:02.  Coverage for office visits in conjunction with preventive items and services. If an item or service described in § 20:06:54:01 is billed separately or is tracked as individual encounter data separately from an office visit, then a plan or issuer may impose cost-sharing requirements with respect to the office visit.


If an item or service described in § 20:06:54:01 is not billed separately or is not tracked as individual encounter data separately from an office visit and the primary purpose of the office visit is the delivery of such an item or service, then a plan or issuer may not impose cost-sharing requirements with respect to the office visit. If an item or service described in § 20:06:54:01 is not billed separately or is not tracked as individual encounter data separately from an office visit and the primary purpose of the office visit is not the delivery of such an item or service, then a plan or issuer may impose cost-sharing requirements with respect to the office visit.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-1.1, 58-17-1.2, 58-17-62, 58-17-87, 58-17-98, 58-18-36, 58-18-41, 58-18-79, 58-18-80, 58-18-83.


20:06:54:03.  Preventive items and services with out-of-network providers. Nothing in this section requires a plan or issuer that has a network of providers to provide benefits for items or services described in § 20:06:54:01 that are delivered by an out-of-network provider. Moreover, nothing in this section precludes a plan or issuer that has a network of providers from imposing cost-sharing requirements for items or services described in § 20:06:54:01 that are delivered by an out-of-network provider.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-1.1, 58-17-1.2, 58-17-62, 58-17-87, 58-17-98, 58-18-36, 58-18-41, 58-18-79, 58-18-80, 58-18-83.


20:06:54:04.  Reasonable medical management allowed. Nothing prevents a plan or issuer from using reasonable medical management techniques to determine the frequency, method, treatment, or setting for an item or service described in § 20:06:54:01 to the extent not specified in the recommendation or guideline.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-1.1, 58-17-1.2, 58-17-62, 58-17-87, 58-17-98, 58-18-36, 58-18-41, 58-18-79, 58-18-80, 58-18-83.


20:06:54:05.  Additional services not prohibited. Nothing in this section prohibits a plan or issuer from providing coverage for items and services in addition to those recommended by the United States Preventive Services Task Force or the Advisory Committee on Immunization Practices of the Centers for Disease Control and Prevention or provided for by guidelines supported by the Health Resources and Services Administration, or from denying coverage for items and services that are not recommended by that task force or that advisory committee or supported by the HRSA guidelines. A plan or issuer may impose cost-sharing requirements for a treatment not described in § 20:06:54:01, even if the treatment results from an item or service described in § 20:06:54:01.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-1.1, 58-17-1.2, 58-17-62, 58-17-87, 58-17-98, 58-18-36, 58-18-41, 58-18-79, 58-18-80, 58-18-83.


20:06:54:06.  Applicability. A plan or issuer must provide coverage pursuant to §§ 20:06:54:01 to 20:06:54:05, inclusive, for the group market for plan years and in the individual market policy years, beginning after September 22, 2010. Nothing in §§ 20:06:54:01 to 20:06:54:05, inclusive, applies to grandfathered plans pursuant to 75 Fed. Reg. 116 (2010) to be codified at 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147. This chapter applies to any plan of individual health coverage, including any health benefit plans subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, that is not an excepted benefit pursuant to SDCL subdivision 58-17-69(13) and any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42. This chapter does not apply to self-funded plans preempted from state regulation pursuant to the Employee Retirement Income Security Act of 1974.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-1.1, 58-17-1.2, 58-17-62, 58-17-87, 58-17-98, 58-18-36, 58-18-41, 58-18-51.1, 58-18-79, 58-18-80, 58-18-83.
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Source: 37 SDR 63, effective September 27, 2010; 37 SDR 111, effective December 7, 2010.

Appendix A

Grade A and B Recommendations of the United States Preventive Services Task Force

	Topic
	Text
	Grade
	Date in

Effect



	Screening for

abdominal aortic

aneurysm


	The USPSTF recommends one-time screening for abdominal aortic aneurysm (AAA) by ultrasonography in men aged 65 to 75 who have ever smoked.


	B
	Feb 28,
2005

	Screening and

counseling to

reduce alcohol

misuse


	The U.S. Preventive Services Task Force (USPSTF) recommends screening and behavioral counseling interventions to reduce alcohol misuse (go to Clinical Considerations) by adults, including pregnant women, in primary care settings.


	B
	April 30, 2004

	Aspirin to prevent

CVD: men


	The USPSTF recommends the use of aspirin for men age 45 to79 years when the potential benefit due to a reduction in myocardial infarctions outweighs the potential harm due to an increase in gastrointestinal hemorrhage.


	A
	March 30, 2009

	Aspirin to prevent 

CVD: women


	The USPSTF recommends the use of aspirin for women age 55 to 79 years when the potential benefit of a reduction in ischemic strokes outweighs the potential harm of an increase in gastrointestinal hemorrhage.


	A
	March 30, 2009

	Screening for

bacteriuria


	The USPSTF recommends screening for asymptomatic bacteriuria with urine culture for pregnant women at 12 to 16 weeks' gestation or at the first prenatal visit, if later.


	A
	July 31, 2008

	Screening for high

blood pressure


	The U.S. Preventive Services Task Force (USPSTF) recommends screening for high blood pressure in adults aged 18 and older.


	A
	Dec 31, 2007

	Counseling related to BRCA screening


	The USPSTF recommends that women whose family history is associated with an increased risk for deleterious mutations in BRCA1 or BRCA2 genes be referred for genetic counseling and evaluation for BRCA testing.


	B
	Sept 30, 2005

	Screening for 

breast cancer

(mammography)


	The USPSTF recommends screening mammography for women with or without clinical breast examination (CBE), every 1-2 years for women aged 40 and older.


	B
	Sept 30, 2002

	Chemoprevention

of breast cancer


	The USPSTF recommends that clinicians discuss chemoprevention with women at high risk for breast cancer and at low risk for adverse effects of chemoprevention. Clinicians should inform patients of the potential benefits and harms of chemoprevention.


	B
	July 31, 2002

	Interventions to 

support breast

feeding


	The USPSTF recommends interventions during pregnancy and after birth to promote and support breastfeeding.


	B
	Oct 31, 2008

	Screening for 

cervical cancer


	The USPSTF strongly recommends screening for cervical cancer in women who have been sexually active and have a cervix.


	A
	Jan 31, 2003

	Screening for

chlamydial

infection: non-

pregnant women


	The U.S. Preventive Services Task Force (USPSTF) recommends screening for chlamydial infection for all sexually active non-pregnant young women aged 24 and younger and for older non-pregnant women who are at increased risk.


	A
	June 30, 2007

	Screening for 

chlamydial 

infection: pregnant 

women


	The USPSTF recommends screening for chlamydial infection for all pregnant women aged 24 and younger and for older pregnant women who are at increased risk.


	B
	June 30, 2007

	
	
	
	

	Screening for

cholesterol

abnormalities: men 

35 and older


	The U.S. Preventive Services Task Force (USPSTF) strongly recommends screening men aged 35 and older for lipid disorders.


	A
	June 30, 2008

	Screening for

cholesterol

abnormalities: men

younger than 35


	The USPSTF recommends screening men aged 20 to 35 for lipid disorders if they are at increased risk for coronary heart disease.


	B
	June 30, 2008

	Screening for

cholesterol

abnormalities:

women 45 and

older


	The USPSTF strongly recommends screening women aged 45 and older for lipid disorders if they are at increased risk for coronary heart disease.


	A
	June 30, 2008

	Screening for 

cholesterol 

abnormalities:

women younger 

than 45


	The USPSTF recommends screening women aged 20 to 45 for lipid disorders if they are at increased risk for coronary heart disease.


	B
	June 30, 2008

	Screening for 

colorectal cancer


	The USPSTF recommends screening for colorectal cancer (CRC) using fecal occult blood testing, sigmoidoscopy, or colonoscopy, in adults, beginning at age 50 years and continuing until age 75 years. The risks and benefits of these screening methods vary.


	A
	Oct 31, 2008

	Chemoprevention

of dental caries


	The USPSTF recommends that primary care clinicians prescribe oral fluoride supplementation at currently recommended doses to preschool children older than 6 months of age whose primary water source is deficient in fluoride.


	B
	April 30, 2004

	Screening for

depression: adults


	The USPSTF recommends screening adults for depression when staff-assisted depression care supports are in place to assure accurate diagnosis, effective treatment, and follow-up.


	B
	Dec 31, 2009

	Screening for

depression: 

adolescents


	The USPSTF recommends screening of adolescents (12-18 years of age) for major depressive disorder (MDD) when systems are in place to ensure accurate diagnosis, psychotherapy (cognitive-behavioral or interpersonal), and follow-up.


	B
	March 30, 2009

	Screening for

diabetes
	The USPSTF recommends screening for type 2 diabetes in asymptomatic adults with sustained blood pressure (either treated or untreated) greater than 135/80 mm Hg.


	B
	June 30, 2008

	Counseling for a

healthy diet


	The USPSTF recommends intensive behavioral dietary counseling for adult patients with hyperlipidemia and other known risk factors for cardiovascular and diet-related chronic disease. Intensive counseling can be delivered by primary care clinicians or by referral to other specialists, such as nutritionists or dietitians.


	B
	Jan 30, 2003

	Supplementation

with folic acid


	The USPSTF recommends that all women planning or capable of pregnancy take a daily supplement containing 0.4 to 0.8 mg (400 to 800 µg) of folic acid.


	A
	May 31, 2009

	Screening for

gonorrhea: wp,em


	The U.S. Preventive Services Task Force (USPSTF) recommends that clinicians screen all sexually active women, including those who are pregnant, for gonorrhea infection if they are at increased risk for infection (that is, if they are young or have other individual or population risk factors; go to Clinical Considerations for further discussion of risk factors).


	B
	May 31, 2005

	Prophylactic

medication for

gonorrhea:

newborns


	The USPSTF strongly recommends prophylactic ocular topical medication for all newborns against gonococcal ophthalmia neonatorum.


	A
	May 31, 2005

	Screening for

hearing loss


	The USPSTF recommends screening for hearing loss in all newborn infants.


	B
	July 31, 2008

	Screening for

hemoglobinopathies


	The U.S. Preventive Services Task Force (USPSTF) recommends screening for sickle cell disease in newborns.


	A
	Sept 30, 2007

	Screening for

hepatitis B


	The U.S. Preventive Services Task Force (USPSTF) strongly recommends screening for hepatitis B virus (HBV) infection in pregnant women at their first prenatal visit.


	A
	June 30, 2009

	Screening for HIV


	The U.S. Preventive Services Task Force (USPSTF) strongly recommends that clinicians screen for human immunodeficiency virus (HIV) all adolescents and adults at increased risk for HIV infection (go to Clinical Considerations for discussion of risk factors).


	A
	July 31, 2005

	Screening for

congenital

hypothyroidism


	The USPSTF recommends screening for congenital hypothyroidism (CH) in newborns.


	A
	March 31, 2008

	Screening for iron

deficiency anemia


	The USPSTF recommends routine screening for iron deficiency anemia in asymptomatic pregnant women.


	B
	May 31, 2006

	Iron

supplementation in

children


	The U.S. Preventive Services Task Force (USPSTF) recommends routine iron supplementation for asymptomatic children aged 6 to 12 months who are at increased risk for iron deficiency anemia (go to Clinical Considerations for a discussion of increased risk).


	B
	May 30, 2006

	Screening and

counseling for

obesity: adults


	The USPSTF recommends that clinicians screen all adult patients for obesity and offer intensive counseling and behavioral interventions to promote sustained weight loss for obese adults.


	B
	Dec 31, 2003

	Screening and

counseling for

obesity: children


	The USPSTF recommends that clinicians screen children aged 6 years and older for obesity and offer them or refer them to comprehensive, intensive behavioral interventions to promote improvement in weight status.


	B
	Jan 31, 2010

	Screening for

osteoporosis


	The U.S. Preventive Services Task Force (USPSTF) recommends that women aged 65 and older be screened routinely for osteoporosis. The USPSTF recommends that routine screening begin at age 60 for women at increased risk for osteoporotic fractures. (Go to Clinical Considerations for discussion of women at increased risk.)


	B
	Sept 30, 2002

	Screening for PKU


	The USPSTF recommends screening for phenylketonuria (PKU) in newborns.


	A
	March 31, 2008

	Screening for Rh

incompatibility:

first pregnancy visit


	The U.S. Preventive Services Task Force (USPSTF) strongly recommends Rh (D) blood typing and antibody testing for all pregnant women during their first visit for pregnancy-related care.


	A
	Feb 29, 2004

	Screening for Rh

incompatibility: 

24-28 weeks 

gestation


	The USPSTF recommends repeated Rh (D) antibody testing for all unsensitized Rh (D)-negative women at 24-28 weeks' gestation, unless the biological father is known to be Rh (D)-negative.


	B
	Feb 29, 2004

	Counseling for STIs


	The USPSTF recommends high-intensity behavioral counseling to prevent sexually transmitted infections (STIs) for all sexually active adolescents and for adults at increased risk for STIs.


	B
	Oct 31, 2008

	Screening for

syphilis: non-

pregnant persons


	The U.S. Preventive Services Task Force (USPSTF) strongly recommends that clinicians screen persons at increased risk for syphilis infection.


	A
	July 31, 2004

	Screening for 

syphilis: pregnant

women


	The USPSTF recommends that clinicians screen all pregnant women for syphilis infection.


	A
	July 31, 2004

	Counseling for

tobacco use


	The USPSTF recommends that clinicians ask all adults about tobacco use and provide tobacco cessation interventions for those who use tobacco products.


	A
	April 30, 2009

	Counseling for

tobacco use


	The USPSTF recommends that clinicians ask all pregnant women about tobacco use and provide augmented, pregnancy-tailored counseling for those who smoke.


	A
	April 30, 2009

	Screening for visual

acuity in children
	The USPSTF recommends screening to detect amblyopia, strabismus, and defects in visual acuity in children younger than age 5 years.


	B
	May 31, 2004
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Model Choice of Health Care Professional Notice Language.


20:06:55:01.  Eligibility of children up to age 26. A group health plan, or a health insurance issuer offering group or individual health insurance coverage, that makes available dependent coverage of children must make such coverage available for children until attainment of 26 years of age. The provisions of §§ 20:06:55:01 to 20:06:55:10, inclusive, apply for plan years, in the individual market policy years, beginning after September 22, 2010. Nothing in this section alters the requirements of SDCL 58-17-2.3 or 58-18-31.1 as it relates to any dependent who is over the age of 25 but has not reached the age of 30.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:02.  Restrictions on plan definition of dependent. With respect to a child who has not attained age 26, a plan or issuer may not define dependent for purposes of eligibility for dependent coverage of children other than in terms of a relationship between a child and the participant, and in the individual market, the primary subscriber. A plan or issuer may not deny or restrict coverage for a child who has not attained age 26 based on the presence or absence of the child's financial dependency upon the participant, primary subscriber, or with any other person; residency with the participant and in the individual market the primary subscriber, or any other person; student status; marital status; employment; or any combination of those factors. In addition, a plan or issuer may not deny or restrict coverage of a child based on eligibility for other coverage, except as provided in § 20:06:55:10.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:03.  Coverage of grandchildren not required. Nothing in §§ 20:06:55:01 to 20:06:55:10, inclusive, requires a plan or issuer to make coverage available for the child of a child receiving dependent coverage, unless the grandparent becomes the legal guardian or adoptive parent of that grandchild.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:04.  Uniformity irrespective of age. The terms of the plan or health insurance coverage providing dependent coverage of children may not vary based on age except for children who are age 26 or older. Nothing in this section applies to premium rates.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:05.  Individuals whose coverage ended by reason of reaching a dependent eligibility threshold -- Applicability. Sections 20:06:55:05 to 20:06:55:09, inclusive, apply to any child whose coverage ended, or who was denied coverage or was not eligible for coverage under a group health plan or group or individual health insurance coverage because, under the terms of the plan or coverage, the availability of dependent coverage of children ended before the attainment of age 26 and who becomes eligible or is required to become eligible for coverage under a group health plan or group or individual health insurance coverage on the first day of the first plan year and in the individual market the first day of the first policy year, beginning after September 22, 2010.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:06.  Individuals whose coverage ended by reason of reaching a dependent eligibility threshold -- Opportunity to enroll required. If a group health plan, or group or individual health insurance coverage, in which a child described in § 20:06:55:05 is eligible to enroll or is required to become eligible to enroll in the plan, or coverage in which the child's coverage ended or did not begin for the reasons described in § 20:06:55:05, and if the plan, or the issuer of such coverage, is subject to the requirements of §§ 20:06:55:05 to 20:06:55:09, inclusive, the plan and the issuer are required to give the child an opportunity to enroll that continues for at least 30 days including written notice of the opportunity to enroll as described in § 20:06:55:10. The opportunity to enroll must be provided beginning not later than the first day of the first plan year and in the individual market the first day of the first policy year, beginning after September 22, 2010.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:07.  Individuals whose coverage ended by reason of reaching a dependent eligibility threshold -- Written notice. For purposes of §§ 20:06:55:05 to 20:06:55:09, inclusive, the written notice must include a statement that children whose coverage ended, who were denied coverage or were not eligible for coverage, because the availability of dependent coverage of children ended before attainment of age 26 are eligible to enroll in the plan or coverage. The notice may be provided to an employee on behalf of the employee's child and in the individual market, to the primary subscriber on behalf of the primary subscriber's child. In addition, for a group health plan or group health insurance coverage, the notice may be included with other enrollment materials that a plan distributes to employees, provided the statement is prominent. For a group health plan or group health insurance coverage, if a notice satisfying the requirements of this section is provided to an employee whose child is entitled to an enrollment opportunity pursuant to § 20:06:55:05, the obligation to provide the notice of enrollment opportunity pursuant to § 20:06:55:05 with respect to that child is satisfied for both the plan and the issuer. The written notice must be provided beginning not later than the first day of the first plan year and in the individual market the first day of the first policy year, beginning after September 22, 2010.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:08.  Individuals whose coverage ended by reason of reaching a dependent eligibility threshold -- Effective date. In the case of an individual who enrolls pursuant to § 20:06:55:05, coverage must take effect in the group market not later than the first day of the first plan year and in the individual market, the first day of the first policy year, beginning after September 22, 2010.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:09.  Individuals whose coverage ended by reason of reaching a dependent eligibility threshold -- Group health plan special enrollee. Any child enrolling in a group health plan pursuant to § 20:06:55:05 must be treated as if the child were a special enrollee, as provided under the rules of 45 C.F.R. § 146.117(d). Accordingly, the child and, if the child would not be a participant once enrolled in the plan, the participant through whom the child is otherwise eligible for coverage under the plan, must be offered all the benefit packages available to similarly situated individuals who did not lose coverage by reason of cessation of dependent status. For this purpose, any difference in benefits or cost-sharing requirements constitutes a different benefit package. The child also cannot be required to pay more for coverage than similarly situated individuals who did not lose coverage by reason of cessation of dependent status.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:10.  Special rule for grandfathered group health plans. For plan years beginning before January 1, 2014, a group health plan that qualifies as a grandfathered health plan pursuant to 75 Fed. Reg. 116 (2010) to be codified at 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147, and that makes available dependent coverage of children may exclude an adult child who has not attained age 26 from coverage only if the adult child is eligible to enroll in an eligible employer-sponsored health plan, as defined in section 5000A(f)(2) of the Internal Revenue Code, other than a group health plan of a parent.


For plan years beginning after December 31, 2013, a group health plan that qualifies as a grandfathered health plan pursuant to 75 Fed. Reg. 116 (2010) to be codified at 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147 must comply with the requirements of §§ 20:06:55:01 to 20:06:55:04, inclusive.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-79.


20:06:55:11.  Applicability. Except for those coverages that are excepted benefits pursuant to SDCL subdivision 58-17-69(13), §§ 20:06:55:01 to 20:06:55:08, inclusive, apply to any plan of individual health insurance coverage and to any health benefit plan subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive.


Sections 20:06:55:01 to 20:06:55:10, inclusive, apply to any employer based health plan, including any health benefit plan subject to the provisions of SDCL 58-18-42. This chapter does not apply to self funded plans preempted from state regulation pursuant to the Employee Retirement Income Security Act of 1974.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-51.1, 58-18-79.


20:06:55:12.  Choice of primary care providers. If a health carrier offering group or individual health insurance coverage requires or provides for the designation by a covered person of a participating primary care health care professional, the health carrier shall permit each covered person to:


(1)  Designate any participating primary care health care professional who is available to accept the covered person; and


(2)  For a child, designate any participating physician who specializes in pediatrics as the child's primary care health care professional and is available to accept the child.


This section does not waive any exclusions of coverage under the terms and conditions of the policy with respect to pediatric care. If the health carrier provides coverage for obstetrical or gynecological care and requires the designation of an in-network primary care provider, the health carrier may not require the authorization or referral by the plan for a female insured who seeks obstetrical or gynecological care from a participating in-network provider specializing in obstetrics or gynecology. The health carrier shall treat the provision of obstetrical and gynecological care, and the ordering of related obstetrical and gynecological items and services by a participating health care professional who specializes in obstetrics or gynecology as the authorization of the primary care health care professional. The health carrier may require the health care professional to agree to otherwise adhere to the health carrier's policies and procedures, including procedures for obtaining prior authorization and provider services in accordance with a treatment plan, if any, approved by the health carrier. This section does not waive any exclusions of coverage under the terms and conditions of the policy with respect to coverage of obstetrical or gynecological care or preclude the health carrier involved from requiring the participating health care professional providing obstetrical or gynecological care to notify the primary health care professional or the health carrier of treatment decisions.


A health carrier shall provide notice to covered persons of the terms and conditions of the plan related to the designation of a participating health care professional provided in this section and of a covered person's rights. A group health insurance carrier shall include the notice with the summary plan description or other similar description of benefits under the group health insurance coverage. An individual health insurance carrier shall include the notice whenever the individual carrier provides a primary subscriber with a policy, certificate, or contract of health insurance. A carrier may use Appendix A to satisfy the notice requirements of this section.


Nothing in this section applies to grandfathered plans pursuant to 75 Fed. Reg. 116 (2010) to be codified at 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147. Except for those coverages that are excepted benefits pursuant to SDCL subdivision 58-17-69(13), this section applies to any plan of individual health insurance coverage and to any health benefit plan subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, and also applies to any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-51.1, 58-18-79.


20:06:55:13.  Emergency services. No prior authorization of emergency services may be required by a health carrier either for in-network or out-of-network emergency services. A plan must provide for the payment of emergency services by an out-of-network provider in an amount not less than the greatest of the following:


(1)  The amount negotiated with in-network providers for emergency services excluding any in-network co-payment on coinsurance imposed with respect to the covered person;


(2)  The amount for the emergency service calculated and excluding any in-network co-payment or coinsurance, using the same method the plan uses to determine payments for out-of-network services but using the in-network cost-sharing provisions instead of the out-of-network cost-sharing provisions; or


(3)  The amount that would be paid under Medicare part A or part B for the emergency service and excluding any in-network co-payment or coinsurance.


For capitated and other plans that do not have a negotiated per-service amount for in-network providers, subdivision (1) does not apply. If a plan has more than one negotiated amount for in-network providers for a particular emergency service, the amount of subdivision (1) is the median of these negotiated amounts. Nothing in this section applies to grandfathered plans pursuant to 75 Fed. Reg. 116 (2010) to be codified at 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147. Except for those coverages that are excepted benefits pursuant to SDCL subdivision 58-17-69(13), this section applies to any plan of individual health insurance coverage and to any health benefit plan subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, and applies to any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-51.1, 58-18-79.


20:06:55:14.  Rescissions. A policy, certificate, or contract of insurance may not be rescinded unless the individual performs an act, practice, or omission that constitutes fraud or unless the individual makes an intentional misrepresentation of a material fact. A rescission is any cancellation or discontinuance of coverage under any individual or group health insurance policy or certificate, other than a plan of excepted benefits, that has a retroactive effect. Rescission does not include a cancellation or discontinuance of coverage under a health policy or certificate if:


(1)  The cancellation or discontinuance of coverage has only a prospective effect;


(2)  The cancellation or discontinuance of coverage is effective retroactively to the extent it is attributable to a failure to timely pay required premiums or contributions towards the cost of coverage; or


(3)  The health benefit plan covers only active employees and, if applicable, dependents and those covered under continuation coverage provisions, the employee pays no premiums for coverage after termination of employment and the cancellation or discontinuance of coverage is effective retroactively back to the date of termination of employment due to a delay in administrative record-keeping.


A health carrier shall provide at least thirty days advance notice to each plan enrollee or covered person who would be affected by the proposed rescission of coverage before coverage under the plan may be rescinded. If the proposed rescission is with respect to a group plan, the notice is required regardless of whether the rescission applies only to an individual within the group or to the entire group.


Except for those coverages that are excepted benefits pursuant to SDCL subdivision 58-17-69(13), this section applies to any plan of individual or group health insurance coverage and to any health benefit plan subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive, and also applies to any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87, 58-18-79.


Law Implemented: SDCL 58-17-87, 58-18-51.1, 58-18-79.


20:06:55:15.  Group plans -- Lifetime limits. A group health plan may not establish any lifetime limit or any annual limit on the dollar amount of essential benefits for any individual except as permitted in § 20:06:55:16. However, a flexible spending arrangement may have an annual limit on the dollar amount of benefits. Nothing in this section prohibits a group health plan from placing annual or lifetime limits on specific covered benefits that are not essential benefits. Essential benefits include ambulatory patient services, emergency services, hospitalization, maternity and newborn care, mental health and substance use disorder services including behavioral health treatment, prescription drugs, rehabilitative and habilitative services and devices, laboratory services, preventive and wellness services and chronic disease management, and pediatric services including oral and vision care. Nothing in this section prohibits a group health plan from excluding all benefits for a given condition.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:55:16.  Group plans -- Annual limits. With respect to plan years beginning prior to January 1, 2014, a group health plan may establish, for any individual, an annual limit on the dollar amount of benefits that are essential health benefits if the limit is no less than the following:


(1)  For a plan year beginning after September 22, 2010, but before September 23, 2011, $750,000;


(2)  For a plan year beginning after September 22, 2011, but before September 23, 2012, $1,250,000;


(3)  For plan years beginning after September 22, 2012, but before January 1, 2014, $2,000,000.


In determining whether an individual has received benefits that meet or exceed the allowable annual limits as required by this section the plan or issuer must take into account only essential health benefits.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:55:17.  Group plans -- Eligibility. An individual who meets the requirements of this section is eligible for benefits under a group health plan as described in § 20:06:55:18. This section applies to any individual:


(1)  Whose coverage or benefits under a group health plan ended by reason of reaching a lifetime limit on the dollar value of all benefits for any individual; and


(2)  Who becomes eligible, or is required to become eligible, for benefits not subject to a lifetime limit on the dollar value of all benefits under the group health plan on the first day of the first plan year beginning after September 22, 2010, by reason of the application of this section.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:55:18.  Group plans -- Notices and enrollment. If an individual described in § 20:06:55:17 is eligible for benefits or is required to become eligible for benefits under the group health plan, the group health plan is required to give the individual written notice that the lifetime limit on the dollar value of all benefits no longer applies and that the individual, if covered, is once again eligible for benefits under the plan. If the individual is not enrolled in the plan or if an enrolled individual is eligible for but not enrolled in any benefit package under the plan, then the plan must also give such individual an opportunity to enroll that continues for at least thirty days. The notices and enrollment opportunity required under this section must be provided beginning no later than the first day of the first plan year beginning after September 22, 2010. In the case of an individual who enrolls pursuant to this section, coverage must take effect no later than the first day of the first plan year beginning after September 22, 2010.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:55:19.  Group plans -- Special enrollment. An individual enrolling in a group health plan pursuant to § 20:06:55:18 must be treated as if the individual were a special enrollee pursuant to §§ 20:06:40:05 and 20:06:40:05.01. The individual eligible for special enrollment must be offered all the benefit packages available to similarly situated individuals who did not lose coverage by reason of reaching a lifetime limit on the dollar value of all benefits. Any difference in benefits or cost-sharing constitutes a different benefit package. The individual may not be required to pay more for coverage than similarly situated individuals who did not lose coverage by reason of reaching a lifetime limit on the dollar value of all benefits.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-79.


20:06:55:20.  Group plans -- Applicability. Sections 20:06:55:15 to 20:06:55:19, inclusive, apply for plan years beginning after September 22, 2010, and apply to any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42 but do not apply to excepted benefits.


For plan or policy years beginning prior to January 1, 2014, a group health insurance policy is exempt from the annual limit requirements if the policy is approved for a waiver from such requirements by the U.S. Department of Health and Human Services but such exemption only applies for the specified period of time that the waiver from the U.S. Department of Health and Human Services is applicable.


At the time a policy receives a waiver from the U.S. Department of Health and Human Services, the health carrier shall notify prospective applicants and affected policyholders and the commissioner in each state where prospective applicants and any affected insured are known to reside.


At the time the waiver expires or is otherwise no longer in effect, the health carrier shall notify affected policyholders and the commissioner in each state where any affected insured is known to reside.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-43, 58-18-44, 58-18-45, 58-18-48, 58-18-51.1, 58-18-79.


20:06:55:21.  Individual plans -- Lifetime limits. No individual policy of insurance may establish a lifetime limit on the dollar value of essential benefits for any covered person or an unreasonable annual limit on the dollar value of essential benefits for any covered person. Nothing in this section prohibits a health plan from placing annual or lifetime limits on specific covered benefits that are not essential benefits. Essential benefits include ambulatory patient services; emergency services; hospitalization; maternity and newborn care; mental health and substance use disorder services including behavioral health treatment; prescription drugs; rehabilitative and habilitative services and devices; laboratory services; preventive and wellness services and chronic disease management; and pediatric services including oral and vision care. Nothing in this section prohibits a health plan from excluding all benefits for a given condition. The written notice requirements described in § 20:06:55:18 apply to individual plans of insurance.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:55:22.  Individual plans -- Annual limits. With respect to policy years beginning prior to January 1, 2014, a health plan may establish, for any individual, an annual limit on the dollar amount of benefits that are essential health benefits provided the limit is no less than the following:


(1)  For a plan year beginning after September 22, 2010, but before September 23, 2011, $750,000;


(2)  For a plan year beginning after September 22, 2011, but before September 23, 2012, $1,250,000;


(3)  For plan years beginning after September 22, 2012, but before January 1, 2014, $2,000,000.


In determining whether an individual has received benefits that meet or exceed the allowable annual limits as required by this section the plan or issuer must take into account only essential health benefits.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:53:23.  Reinstatement of coverage. An individual whose coverage or benefits under a health plan ended by reason of reaching a lifetime limit on the dollar value of all benefits for the individual must be provided an opportunity for reinstatement of coverage provided that the individual policy or the group health plan remains in force.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:55:24.  Individual plans -- Applicability. Except for those coverages that are excepted benefits pursuant to SDCL subdivision 58-17-69(13), §§ 20:06:55:21 to 20:06:55:23, inclusive, apply to any plan of individual health insurance coverage and to any health benefit plan subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive.


Sections 20:06:55:21 to 20:06:55:23, inclusive, do not apply to individual plans with respect to annual limits if the plans are grandfathered plans pursuant to 75 Fed. Reg. 116 (2010) to be codified at 26 C.F.R. § 54 and 602, 29 C.F.R. § 2590, and 45 C.F.R. § 147.


For plan or policy years beginning prior to January 1, 2014, an individual health insurance policy is exempt from the annual limit requirements if the policy is approved for a waiver from such requirements by the U.S. Department of Health and Human Services but such exemption only applies for the specified period of time that the waiver from the U.S. Department of Health and Human Services is applicable.


At the time a policy receives a waiver from the U.S. Department of Health and Human Services, the health carrier shall notify prospective applicants and affected policyholders and the commissioner in each state where prospective applicants and any affected insured are known to reside.


At the time the waiver expires or is otherwise no longer in effect, the health carrier shall notify affected policyholders and the commissioner in each state where any affected insured is known to reside.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-87.


20:06:55:25.  Individual plans -- No preexisting condition for a person under the age of 19 -- Open enrollment. No health policy, certificate, or plan may limit or exclude coverage based upon a preexisting condition for a person under the age of 19. For policies issued after March 23, 2010, but before September 23, 2010, any remaining preexisting condition waiting period must be removed beginning on the first day of the policy year following September 22, 2010. For individual policies issued after September 22, 2010, no preexisting waiting period for persons under the age of 19 may be applied. Each individual health carrier must provide for an open enrollment period of 45 days each year beginning July 1, 2011, and each July first thereafter, during which any persons under the age of 19 who apply are qualified for coverage. During the open enrollment period, no individual health carrier may deny or unreasonably delay the issuance of a policy, refuse to issue a policy, or issue a policy with any health condition exclusionary rider or endorsement on an applicant or insured that is under the age of 19 except upon the failure to pay the applicable premium. Any substantially completed application received within 15 days of the signature date during the open enrollment period must be treated as an application received during open enrollment pursuant to this section. A substantially completed application received by an individual health carrier during open enrollment shall be considered under provisions in place during the open enrollment period not only for the carrier to which the application was submitted but also for any subsequent carriers from which the individual is seeking coverage during open enrollment as long as the application is submitted and received by any subsequent carrier within 15 days after the individual seeking coverage is notified they are unable to obtain coverage from their individual health carrier that received the application during the open enrollment period. A health carrier may decline coverage to applicants for non-dependent coverage under the age of 19 during the open enrollment period if applicant has coverage under a group health plan or other creditable coverage. For purposes of this section other creditable coverage does not include a high risk pool, an individual health benefit plan with exclusionary riders, Medicaid, CHIP, or a plan providing less than basic benefits. An individual health carrier may not deny coverage to an applicant under the age of 19 during the open enrollment period based solely upon that applicant being a current insured on an individual health policy or being previously insured with that same individual health carrier. An individual health carrier may deny the issuance of coverage to an applicant under the age of 19 if that applicant has cancelled or lapsed creditable coverage within 90 days prior to the date of application. The effective dates for policies issued to applicants under age 19 outside the open enrollment period may be based upon the individual health carrier's normal business practices. The effective date of a policy issued pursuant to the open enrollment period must be based on one of the following methods:


(1)  The date of application;


(2)  The first day of the month following the receipt of application; or


(3)  A date mutually agreed upon by the applicant and the health carrier.


Each health carrier must provide prior written notice to each of its policyholders annually after March 31, but not later than July 1, of the open enrollment rights for persons under the age of 19 and provide information as to how an eligible person may apply for coverage with that health carrier during the open enrollment period. In addition, each health carrier must post on its website, not later than July 15 for the year 2011, and not later than May 1 for each year thereafter, information about open enrollment rights of a person under the age of 19 and how an eligible person may apply for coverage during the open enrollment period. The information must remain on the health carrier's website until August 15 of the applicable year, and shall be posted in a location that is readily accessible to the general public. A web posting will be considered readily accessible if there is a prominently displayed link either on the health carrier's main page or on a page normally utilized by persons seeking coverage in this state. Nothing in this section prohibits an insurer from issuing a policy with a health condition rider, endorsement, or declining coverage for an application that is received from a person under the age of 19 outside of the open enrollment period. Nothing in this section requires a health carrier to remove a rider or endorsement that was attached to or made part of a policy either in compliance with this section or attached or made part of a policy issued prior to the effective date of this section. Except as provided by § 20:06:39:08, a health carrier is not required to offer a child only policy. Applications received during open enrollment must be considered on a first come first serve basis for purposes of §§ 20:06:55:28 to 20:06:55:30, inclusive, and shall be subject to the provisions of § 20:06:39:09.

Except for those coverages that are excepted benefits pursuant to SDCL subdivision 58-17-69(13), this section applies to any plan of individual health insurance coverage and to any health benefit plan subject to the provisions of SDCL 58-17-66 to 58-17-87, inclusive.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010; 37 SDR 215, effective May 31, 2011; 38 SDR 40, effective September 20, 2011.

General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-84, 58-17-87, 58-17-97.


20:06:55:26.  Group plans -- No preexisting condition for a person under the age of 19. No health policy, certificate, or plan may limit or exclude coverage based upon a preexisting condition for a person under the age of 19. Any prexisting condition waiting period for a covered person under the age of 19 must be removed no later than the first day of the plan year following September 22, 2010.


This section applies to any employer based health plan, including health benefit plans subject to the provisions of SDCL 58-18-42 and plans that are either grandfathered or not grandfathered.


Source: 37 SDR 63, effective September 23, 2010; 37 SDR 111, effective December 7, 2010.


General Authority: SDCL 58-18-79.


Law Implemented: SDCL 58-18-48, 58-18-51.1, 58-18-79, 58-18-86.


20:06:55:27.  Excepted benefits -- Defined. For any health insurance policy or certificate subject to the provisions of Title 58 the term excepted benefits are those benefits as defined in section 2791 (c) of the Public Health Service Act.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-11-63, 58-17-87, 58-18-79.


Law Implemented: SDCL 58-11-44, 58-17-69, 58-17-87, 58-18-31, 58-18-45, 58-18-79.


20:06:55:28.  Disproportionate share reporting. All health carriers marketing individual health policies, other than excepted benefits, to those under the age of 19 must report, in the format prescribed by the director, the required information relative to those under the age of 19. The report for the first quarter of calendar year 2011 must be filed no later than July 1, 2011. Subsequent quarterly reports must be filed no later than March 1, June 1, September 1, and December 1 of each year.

An individual health carrier may qualify for a determination of disproportionate share based upon either §§ 20:06:55:29 or 20:06:55:30. Any individual health carrier wishing to have a determination of disproportionate share must file a request with the director who shall promptly determine the eligibility of that individual health carrier pursuant to §§ 20:06:55:28 to 20:06:55:31, inclusive.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-17-87.

Law Implemented: SDCL 58-17-84, 58-17-87, 58-17-97.

20:06:55:29.  Disproportionate share based on loss ratio. The formula for determining disproportionate share based upon loss ratio shall be determined using the percentage derived by dividing the average loss ratio of all carriers reporting pursuant to § 20:06:55:28 on that portion of individual health policies that is guaranteed issue by the overall loss ratio of all individual health policies. Any carrier whose percentage of loss ratio attributable to guaranteed issue business is fifteen percent or more above the average percentage of all carriers, has met the requirements for disproportionate share for purposes of § 20:06:39:08.


Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-84, 58-17-87, 58-17-97.


20:06:55:30.  Disproportionate share based upon earned premium. If a carrier has issued individual health coverage, other than excepted benefits, to persons who are under the age of 19 on a guaranteed issue basis and those persons would not otherwise qualify for coverage because of medical underwriting the earned premium on those persons and any earned premium that would be collected if the policy stays in force for the balance of the calendar year is the numerator. The denominator is the total earned premium in the prior calendar year on all individual health policies for that individual health carrier. If the percentage derived from dividing the denominator into the numerator exceeds 1%, then the carrier has met the requirements for disproportionate share for purposes of § 20:06:39:08. Policies issued with exclusionary riders may not be considered in the calculation of disproportionate share for purposes of this section.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-84, 58-17-87, 58-17-97.


20:06:55:31.  Length of disproportionate share approval. Upon approval of an individual health carrier's application for a determination of disproportionate share, that determination will remain in effect until such time as that health carrier no longer has a disproportionate share of guaranteed issue coverage based upon either §§ 20:06:55:29 or 20:06:55:30. Once a health carrier no longer meets the disproportionate share threshold, that carrier must notify the director. For health carriers who qualified for disproportionate share pursuant to § 20:06:55:29, the notice to the director must be within 45 days of the date that individual health carrier no longer meets the criteria for disproportionate share. For health carriers who qualified for disproportionate share pursuant to § 20:06:55:30, the notice to the director must be within 30 days of the date that individual health carrier no longer meets the criteria for disproportionate share. Nothing in this section requires a carrier to assess whether it no longer meets the criteria for disproportionate share more frequently than monthly.

Source: 37 SDR 215, effective May 31, 2011.


General Authority: SDCL 58-17-87.


Law Implemented: SDCL 58-17-84, 58-17-87, 58-17-97.

DEPARTMENT OF REVENUE AND REGULATION

DIVISION OF INSURANCE

MODEL CHOICE OF HEALTH CARE PROFESSIONAL NOTICE LANGUAGE

Chapter 20:06:55

APPENDIX A

SEE  § 20:06:55:12


Source: 37 SDR 111, effective December 7, 2010.

Appendix A - Model Choice of Health Care Professional Notice Language

●
For health carries that require or allow for the designation of primary care health care professionals, beneficiaries or enrollees, insert:

[Name of health carrier] generally [requires/allows] the designation of a primary care health care professional. You have the right to designate any primary care health care professional who participates in our network and who is available to accept you or your family members. [If the health carrier designates a primary care health care professional automatically, insert: Until you make this designation, [name of health carrier] designates one for you.] For information on how to select a primary care health care professional, and for a list of participating primary care health care professionals, contact the [health carrier] at [insert contact information].
●
For health carriers that require or allow for the designation of a primary care health care professional for a child, add:


For children, you may designate a pediatrician as the primary care health care professional.

●
For health carriers that provide coverage for obstetric or gynecological care and require the designation by a participant, beneficiary or enrollee of a primary care health care professional, add:


You do not need prior authorization from [name of health carrier] or from any other person, including a primary care health care professional, in order to obtain access to obstetrical or gynecological care from a health care professional in our network who specializes in obstetrics or gynecology. The health care professional, however, may be required to comply with certain procedures, including obtaining prior authorization for certain services, following a pre-approved treatment plan, or procedures for making referrals. For a list of participating health care professionals who specialize in obstetrics or gynecology, contact the [health carrier] at [insert contact information].

� See address and telephone number on the enclosed Explanation of Benefits if you have questions about this notice.


� Unless your plan or any applicable state law allows you additional time.


� Some states and plans allow you more (or less) time to file an appeal and less (or more) time for our decision. See your Benefit Plan Document for your state's appeal process.


� See your Benefit Plan Document for your state's appeal process and to determine if you're eligible to request an external review in your state (e.g. some state appeal processes require you to complete your insurer's appeal process before filing an external review request unless waived by your insurer; while some states do not have such a requirement).
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@ Only the estimased ife insurance componeas of FICA"and anempioyment tx was melie. Premi

t2xes and other smre and municigal Gxes must be considared segarately.

The group decided to use LOMA's fincsonal cose expense faars s seed expease fcors used in
one of the published expense saudies based on One Sourcs da

The POG was of the opinion that sxpense facors should oot be shown segerately by ype of

Company ovwneship (stock vs mural) 2nd shovid pot se swatied by company size. The group

o amined varizrions i expeases anrioumble © company disibudon Tehods and decided that Tis

e imement was appropiate. Howeves, they were concarmed about the difficulry of adequately

vfining disioution syswems and the focs hat many cmpasies n today’s eavirorment serally
“rough muitiple diswibution systews.

evierwing LOMA funcronal cost dam and fital e usiag the Ore Source da, e 20C

o ase four categories of diswibution systems: Branch Office, Direct Marketing, Home

Sewvice and All Other. Companies were placed in the appropriate carsgory based ou fesearch
& by Conning and Co. and public information (e.g. Bests' Regores) for our analysis.

The expense faccors were developed based on areview of e apglicaion of the LOMA se=d epecse
a0 the 1995 stamury resis of the 200 lerges: 2 insurance companics as measured by |
meurance expenses. The sampie cepreseated approximaely 9% of ndusary i insurancs expesses.
e final expease faciors were dectved by scaling the LOMA sesd. fciors 10 cover the Ut
sercandl of the companies in cach distuton sysem. Tas produced 2 st of expense faczors
‘which was sligitty higher than the averge








